
DIGEST

OF SELECT

BRITISH STATUTES,

COMPRISING THOSE WHICH,

ACCORDING TO THE REPORT

OF THE

*

JUDGES OF THE SUPREME COURT,

MADE TO THE LEGISLATURE,

APPEAR TO BE IN FORCE, IN PENNSYLVANIA;

WITH SOME OTHERS.

WITHNOTES AND ILLUSTRATIONS.

BY SAMUEL ROBERTS,

PRESIDENT OF THE COURTS OF COMMON PLEAS, OF THE FIFTH JUDICIAL

DISTRICT OF PENNSYLVANIA.

PITTSBURGH,

PRINTED BY ROBERT FERGUSON & CO

.....

1817.



DISTRICT OF PENNSYLVANIA, TO WIT :

**** BE IT REMEMBERED, That on the twenty-eighth day of

*SEAL* January, in the forty-first year of the Independence of the United
****

States of America, A. D. 1817, SAMUEL ROBERTS, Esquire, of the

said district, hath deposited in this office the title of a book, the right whereofhe

claims as proprietor in the words following, to wit:

"A DIGEST OF SELECT BRITISH STATUTES, comprising those which, according

tothe report ofthe judges ofthe supreme court, made to the legislature, appear to

bein force, in Pennsylvania ; with some others. With notes and illustrations.-

By SAMUEL ROBERTS, president ofthe courts ofcommon pleas ofthe fifthjudicial

district ofPennsylvania."

In conformity to the act ofCongress ofthe United States, entitled, "An actfor

the encouragement oflearning, bysecuring the copies ofmaps, charts and books, to

the authorsandproprietors ofsuch copies, during the time therein mentioned."-

And also tothe act entitled, "An act supplementary to an act, entitled, " An act

forthe encouragement oflearning, by securingthe copies ofmaps, charts and books,

to the authors and proprietors ofsuch copies, during the times therein mentioned,"

andextending the benefits thereofto the arts ofdesigning, engraving, and etching

historical and other prints."

M
U
S
E
I
N

D. CALDWELL,

Clerk of the District ofPennsylvania:

MON



A

TABLE

OF THE

STATUTES

REFERRING TO THE HEADS UNDER WHICH THEY

ARE DIGESTED.

MAGNA CHARTA. 9 Hen. III, cap. vii. Dower.

STAT. OF MERTON.

STAT. de ANNO et

DIE BISSEXTILI.

... • .cap. xxxiv. Appeal.

Dower.20 Hen. III, cap. I.

}

•

PAGE.

176

55

179

cap. 11. Estatesfor life. 206

cap. 111. Disseisin, &c. 144

cap. ix. Bastard. 90

21 Hen. III, Estatesfor life, &c. 207

STAT. of MARLEBERGE. 52 Hẹn. III, cap. iv. Distress. 170

• • cap. VIII. Disseisin. 146

• cap. XIII. Essoin. 196

cap. xv. Distress. 171

cap. XVII. Guardian. 312

· cap.XXIII. Account. 9

cap. xxix. Disseisin. 147

STAT. of WESTM. I. 3 Edw. I, cap. 1x. Hue and cry.
315

• cap. xv. Bail. 75

• cap. XL. Voucherto warra. 410

• cap. XLII. Essoin. 197

cap. XLIII. Essoin. 197

· cap. XLIV. Essoin. 198

· cap. XLVII. Infancy&Age.317

• • cap. XLIX. Dower. 181

4Edw. I, Stat. II. Coroner. 100



TABLE OF THE STATUTES.

PAGE.-

STAT. of GLOUCESTER. 6Ed. I, cap. 1. Damages & costs. 107

. cap. 11. Infancy & age. 319

· cap. 111. Estatesfor life. 208

cap. v. Waste. 417

· cap. vi. Disseisin, &c. 148

cap. IX. Appeal.
61

· cap. x. Essoin. 198

cap. XIII. Waste. 418

7 Ed. I, Stat. II . Mortmain. 348

STAT. of WESTM. II. 13 Ed. I, cap. 1. Estate Tail.

13 Ed. I, Stat. 1 , cap. 111. Disseisin, &c.

202

149

•
Stat. 1 , cap. iv. Dower. 182

Stat. 1 , cap. vi. Voucher to warra. 412

Stat. 1 , cap. VII. Dower. 185

Stat. 1 , cap. xi. Account. 11

Stat. 1 , cap. x11 . Appeal. 61

Stat. 1 , cap. xiv . Waste.

Stat. 1, cap xv . Infancy and age. 317

419

Stat. 1 , cap. XVII . Essoin. 199

Stat. 1 , cap. xx Disseisin, &c. 151
3

Stat. 1 , cap. xx11 . Waste. 420

Stat. 1 , cap. XXIII . Account. 14

Stat. 1 , cap . XXIV. Disseisin, &c . 157

Stat. 1 , cap. xxv. Disseisin, &c. 152

Stat. 1 , cap. xxvI . Disseisin, &c. 156

Stat. 1 , cap. xxvII . Essoin. 199

Stat. 1 , cap. xxvIII . Essoin.
199

Stat. 1 , cap xxx. Jury.
326

Stat. 1 , cap. xxx1 . Bill of except. 93

Stat. 1 , cap. XXXII . Mortmain.
350

Stat. 1 , cap. XXXIV. Dower.
186

Stat. 1 , cap xxxix . Sheriff.
390

Stat. 1 , cap. XL. Infancy and age. 321

Stat. 1 , cap. XLV. Execution.
239

18 Ed. I, Stat 1 , cap. 111. Mortmain.
351

18 Ed. I, Stat. 2, Quo Warranto. $80



TABLE OF THE STATUTES.

PAGE.

STAT. of W. 18 Ed. I, Stat. 3,
Quo Warranto. 382

Stat. 4, Fines. 261
•

20 Ed. I, Stat. 1, Voucherto
warranty436

Stat. 2, Waste.
421

Stat. 3, Voucher. 416

27 Ed. I, Stat. 1 , cap. 1. Fines. 264

28 Ed. I, Stat. 2,
Appeal. 62

Stat. 3, cap. xvI Sheriff. 392

33 Ed. I, Stat. 2, Conspiracy. 96

Stat. 3, Conspiracy. 96

Stat. 4, Jury. 328

Stat. 6, Land. 341

34 Ed. I, Stat. 1, Disseisin, &c. 159

Stat. 2,

15 Ed. II,

STAT. ofYORK. 12 Ed. II, Stat. 1 , cap. 1. Disseisin, &c.

Stat. 1 , cap. IV. Nisi Prius.

Stat. 1, cap. v. Sheriff.

STAT. ofNORTHAMP. 2 Ed. III, cap. xvI.

cap. xvII.

Nisi Prius. 857

Writ ofdeceit. 423

4Ed. III, cap. II, Goal delivery. 311

•
cap. VII. Exec.&Admin. 248

5 Ed. III, cap. x. Jury.

14Ed. III, Stat. 1, cap. vi. Amendment.

Stat. 1 , cap. xvI. Nisi Prius.

333

28

358

Stat. 1, cap. xvIII Vouch.towar. 415

162

357

392

Essoins.

Fines.

200

265

25 Ed. III, Stat. 2, Alien.

Stat. 5, cap. 111. Jury.

18

335

28 Ed. III,

Stat. 5, cap. v. Exec. & Admin. 249

Stat. 5, cap. xvi . Pleas & Plead. 365

cap. XIII. Jury. 336

31 Ed . III, Stat. 1 , cap. xi. Exec. & Admin. 250

34 Ed. III,
cap. 1. Justices ofthe P. 339

cap. VIII. Jury. 333

cap. xvI. Fines. 266 .

38 Ed. III, Stat. 1, cap. xII. Jury. 333

50 Ed. III, cap. vi. Fraud. 294



Vi
TABLE OF THE STATUTES.

STAT. of N. 1 Rich. II,

5 Rich. II ,

PAGE.

cap. ix. See Appendix. 434

cap. XII . Sheriff.
393

cap. viii. Forcible entry. 283

6 Rich. II, Stat. 1, cap. III. Disseisin, &c. 163

8 Rich. II,

9 Rich. II,

cap. IV. Records. 389

cap. 111. Estates for life. 209

13 Rich. II, Stat. 1, cap. xvII. Estatesfor life . 210

15 Rich. II, cap. 11. Forcible entry. 283

cap. y.
Mortmain. 351

2 Hen. IV,
cap. VII. Trial. 396

4 Hen. IV, cap. v11. Disseisin, &c. 163

5 Hen. IV,
cap. xiv. Fines. 267

1 Hen. V, cap. v. Pleas & Plead.
366

9 Hen. V,
cap. iv. Amendmen

t
. 31

4 Hen. VI, cap. 111. Amendment. 32

8 Hen. VI, cap. ix. Forcible entry. 284

cap. xII. Amendment. 33

cap.
XV. Amendment. 34

cap. xxix. Trial. 397

11 Hen. VI, cap. 11. Disseisin, &c. 164

cap. 111. Disseisin, &c. 165

cap. v. Waste. 422

23 Hen. VI,
cap. ix. Bail. 83

1 Rich. III ,
cap. VII. Fines. 268

8 Hen. VII,
cap. 1. Coroner. 102

cap. III. Sheriff. 396

295

4 Hen. VII,

11 Hen. VII,

19 Hen. VII,

5 Hen. VIII,

7 Hen. VIII,

21 Hen. VIII,

cap. iv. Fraud.

271

cap. x. Damages & costs 107

cap. xx. Popular actions 372

cap. xxiv. Fines.

cap. XII. Damag. &costs 116

cap. xx. Estatesfor life. 211

cap xx. Damag. & costs 109

cap. vi, Jury.
337

cap. 1v, Damag. & costs 117

cap. 111, Disseisin, &c. 166

cap. r, Exec. & Admin. 250



TABLE OF THE STATUTES. ก

STAT. of N. 21 Hen. VIII,

23 Hen. VIII,

24 Hen. VIII,

27 Hen. VIII,

31 Hen. VIII,

32 Hen. VIII,

PAGE.

342

353

cấp . vir, Lareeng.

cap. xv, Estatesfor life. 214

cap. x, Mortmain.

cap. xv, Damag. &costs 120

cap. v111, Dam. & costs. 123

cap. x, Uses & Trusts. 404

cap. 1, Estatesfor life. 217

cap. v, Execution.

cap. XXV111, Es.for life 219

cap. xxx, Amendment. 35

cap. xxx11, Es. for life. 224

241

cap. xxx111, Disseisin. 167

cap. XXXIV, Es. for life 227

cap. xxxv1, Fines 274

·
cap. xxxv11, Ex. &Ad. 254

37 Hen. VIII, cap. VIII, Indictment 324

2 & 3 Ed. VI, cap. XXIV, Trial 401

1 Mary, Sess. 2,
cap. VII, Fines 277

1 & 2P & M cap. x11, Distress 171

cap. x111, Bail 77

2 & 3 P & M cap. x, Bail 81

5 Elizabeth,

8 Elizabeth,

cap. 1x, Perjury

cap. 11, Damag: & costs 125

359

13 Elizabeth, cap. v, Fraud 295

14 Elizabeth, cap. VIII, Est:for life 231

18 Elizabeth, cap. XIV, Amendment 37

23 Elizabeth, cap. 111, Fines 278

27 Elizabeth, cap. IV, Fraud 298

cap. v, Pleas & Plead: 367

31 Elizabeth, cap . 11, Fines 281

43 Elizabeth,

cap. x1, Forcible entry

cap. VIII, Ex: & Admin: 256

288

3 James I,

4 James I,

21 James I,

cap. VIII, Execution

cap. 111, Dam: & costs

cap. XIII, Amendment

245

129

38

cap. xv, Forcible entry

12 Charles II,

cap. XXIV, Execution

cap. XXIV, Guardian

290

246

312



Vill TABLE OF THE STATUTES.

STAT. of N. 13 Charles II, Stat. 2, cap. 11, Dam: & costs

16 & 17 Charles II ,

17 Charles II,

19 Charles II,

29 Charles II,

22 & 23 Charles II,

So Charles II,

4 & 5 W & M

8 & 9 William III,

9 & 10 William III,

10 & 11 William III,

11 & 12 William III,

3 & 4 Anne,

4 Anne,

7 Anne,

5 George I,

7 George II,

11 George II,

PAGE

131

39cap. VIII, Amendment

cap. v111, Pleas& Plead: 369

cap. vi, Estates for life 233

cap. 111, Fraud 304

cap. 1x, Dam: & costs 138

cap. v11, Ex: & Admin: 258

cap. xx1, Pleas & Plead:370

cap. XXIV, Ex: & Adm: 260

cap. x1, Dam: & costs 139

cap. xv, Arbitration 63

cap. xv1, Infancy&age 322

cap. vi, Alien 20

cap. 1x, Promis: Notes 375

cap. xvi, Amendment

cap. v, Alien

cap. x111, Amendment

* 43

22

48

cap. xx, Mortgage 345

cap. XIX, Estat. for life 236

The Index hand ( ) denotes the Statutes which are not

contained inthe Report ofthe Judges.

7 JU 62



PREFACE .

.

As a number of British Statutes are in force in Pennsylvania, it

frequently becomes necessary to refer to them; yet they are only

to be found scattered through voluminous compilations, such as

those ofRuffhead or Pickering; works which are contained in few

ofour law libraries.

The very small part ofthose expensive works which can be of

the least utility to a lawyer in this country, furnishes a sufficient

reason for their general exclusion.

Yet so desirable is it to possess those of the English Statutes

which are in force here, that some gentlemen have sacrificed large

sums ofmoney, in obtaining the one or the other of these compila

tions : the important parts whereof, if separated from the mass of

useless matter, might be procured at an inconsiderable expense.

Such a selection, accompanied with notes and illustrations,

seems tobe much desired by the gentlemen ofthe bar, whose opi-

nions I have had an opportunity ofknowing; and might, it is con-

ceived, be useful to all concerned in the administration ofjustice.

The views of the legislature of Pennsylvania, in requiring

"The judges of the Supreme Court to examine and report, which

ofthe English Statutes are in force in this Commonwealth;-and

which ofthose Statutes, in their opinion, ought to be incorporated

into the statute laws"-were doubtless laudable.

To render the system of laws certain, as practicable, to give

the code a form, calculated to disseminate the knowledge of that

system, as extensively as the nature ofthings admit, is praisewor

thy in those to whom the lawmaking power is confided.

In respect to the means, whereby an object so desirable maybe

best attained, difference of opinion is to be expected.

The learnedjudges, in their report on this subject, have propo

sed "Re-enacting the substance of these statutes, in language suit-

able to our present condition, which" (they observe ) " might be

attended with the additional advantage, of simplifying the statute

law, by reducing into one, several statutes passed on the same

subject."

With all that deference and respect, which is felt for the opi-

nions of those with whom this proposal originated, I beg leave to

'state the objections, to which, in my mind, it appears liable.

C



XIV PREFACE.

In the first place, it is truly spoken of as a work requiring con

siderable time and labour.* Of consequence great expense must

be incurred, in compiling the work, and still greater, in the legis

lative investigation, which it must undergo.

It is true, all these considerations combined, ought to have no

weight, ifthe plan be the best that could be devised ; but if it be not

the best, each ofthem ought to have great weight.

A revised code, on the plan proposed by the learned judges,

must necessarily be the work of professional men. Now if we sup-

pose themto have executed it withthe greatest precision ; and that

it had passed both houses ofthe legislature, unaltered in substance,

or in expression, and had become the law of the land :-What

should we have obtained ?-A code of new laws ; all of which

would have to receive a coNSTRUCTION .

If this be the case, great expense mustbe incurred, and the law

rendered more uncertain than it now is, for the sake of giving it a

more modern and fashionable dress.

On the other hand, if the statutes in force be published either

from the original or an approved translation, where the original

happens to be in a foreign language, the object of the legislature

will be attained, with infinitely less trouble and expense : the law

will be exhibited unaltered : the opinions of the sages ofthe law,

who, in a series ofjudicial decisions, have fixed the construction

ofthese statutes, will afford that certainty in respect to them,

which no statute law obtains till after a lapse of many years.

We shall perceive WHAT THE LAW Is; and should any parts

of it require revision, the legislature will have it in their power to

make such alterations, from time to time, as to them may seem

meet.

I am aware that there are times, when the revision of the sta-

tute law ofa country may be expedient ; and when the task how-

ever arduous ought to be undertaken. This state of things has

occurred in England, where the statute book is overloaded with a

mass of matter, useless, dangerous and perplexing. A number of

their statutes being obsolete; others, having been enacted to sup-

press some temporary mischiefs, inflict penalties which, at the

present day appear absurd and cruel ; andwhich may on some oc-

casion, be called from their obscurity, for the purpose of oppres-.

sion.

The reformation of the English code of statutes, so far as to

repeal obsolete and sometimes dangerous laws, as well as the re-

ducing the different acts of parliament, which relate to the same

subject, into one consistent statute, seems long since to have been

considered a necessary work. It is recommended in the pream-

ble to 5, Eliz. c. 4.† And by Lord Bacon's works, it appears that

Lord Ch. justice Hobart, Mr. Sergeant Finch, Mr. Heanage Finch,

Mr. Noye, Mr. Hackwell and Lord Bacon himself were employ-

* See Report ofthe judges.

In relation to the statutes of labourers.



PREFACE. XV

ed for a considerable time in this very work, and that they had

made some progress in it.

And king James I. in one of his speeches to parliament, ex-

presses himself in the following terms :-" There be in the com-

mon law divers contrary reports and precedents ; and this corrup-

tion doth likewise concern the statutes ; in respect that there are

divers cross and cuffing statutes, and some so penned, as that

they maybe taken in divers, yea contrary senses : and therefore

I would wish both these statutes and reports, as well in the par-

liament as common law, to be once maturely reviewed , and recon-

ciled ; and that not only all contrarieties should be scraped out of

our books, but even that such penal statutes, as were made but for

the use of the time, (from breach whereof no man can be free)

which do not now agree with the condition of this our time, ought

likewiseto be left out of our books, which, under a tyrannous, or

avaricious king could not be endured ; and this reformation might

methinks, be made a worthy work, and well deserves a parliament

to be sat of purpose for it."

A review ofour own statute book is perhaps also requisite.

A new arrangement, indeed, of the whole body ofthe law, as

in the time of Justinian, a code Frederique, or a code Napoleon

may be compiled in a country where the laws emanate from the

will of an individual, but must be attended with infinite difficulty,

if it be at all practicable, in a community where every alteration

of the law must receive the sanction of a legislature constituted

like that ofGreat Britain, or ourown.

After various unsuccessful efforts, what is called a “revised

code," has been established in Virginia; and something of the

kind has been attempted in New York.

The most practicable and rational mode ofreforming the En-

glish code of statutes, appears to be that of Mr. Barrington, who

proposes that two or more gentlemen ofthe law should be appoint-

ed, whose duty it should be, tomake an annual report to the privy

council, as likewise to the lord chancellor, the master ofthe rolls,

and the twelve judges, of a certain number of statutes which

should either be repealed, or reduced into one consistent act; and

send as a schedule annexed to the report, a copy of such proposed

statute. That, if approved of, laws might be passed conformable

to the report. *

A method similar in substance might be pursued, in the refor-

mation of our code of statutes.

In relation to the English statutes however, which are in force

in Pennsylvania, all that appears to be desirable is that those that

belong to the same subject should be brought together , or digested

soas to exhibit a distinct and comprehensive view of the several

matters to which they relate.-Such an arrangement is contem-

plated in this work.

* Observations onthe stat. 413.
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This selection will not only embrace all the statutes referred

to in the report of the judges, but also such others as it may be

thought useful to possess, either because ofdoubts being entertain-

ed, or different opinions existing in respect to their being in force

here, or on account of our having acts of assembly in pari

materia.

Notwithstandingthe reputation which the gentlemenwho made

the report have justly acquired, as profound lawyers, and men of

science, it will readily be admitted, that the task assigned them

was not ofeasy execution, even had time and leisure been allowed

for performing it ; but whoever is acquainted with the arduous of-

ficial duties which the judges of the supreme court are bound to

discharge, will be more disposed to admire the extraordinary la-

bour and industry displayed in the execution of the work required,

than to censure them for defects or omissions, should any such be

discovered.

The report which they have submitted, is, doubtless , entitled

to high respect and consideration, as containing the opinions of

men who rank in the highest grade of the profession, and in the

public confidence, but it ought to be carefully distinguished from

a JUDICIAL DECISION ; of the character of which it does not

partake.

The distinguished characters who have made the report, it is

confidently presumed, would not wish that it should be so consid-

ered; but on the contrary, that whenever the question comes ju-

dicially before them, whether a particular English statute, or any

part of it, is or is not in force in Pennsylvania, they will hear with-

outprejudice, whatever may be urged on either side ; and without

otherwise adverting to the circumstance whether such statute be

comprised in the report or not, will be solicitous only to form a

correct decision.

The opinion of the superior court, in any state, determines the

law, in relation to questions JUDICIALLY decided . Stare decisis

is a maxim, in adhering to which the public tranquillity is deeply

interested. It being, in a certain degree, less important what the

law is, than that it should be ascertained and known.

In respect to ascertaining the law, the judiciary have an ardu-

ous and sacred duty to fulfil . In the discharge of which every

judge must feel the high responsibility which rests upon him. He

must be sensible of the necessity of viewing the subject in all its

bearings ; and to enable him to do so must be anxious to hear the

arguments of learned counsel, on both sides of the question ; and

that his opinion should be the result of careful research, and due

reflection.

Such are the opinions which ought to ascertain the law : and a

point thus settled should not be the subject offuture litigation or

argument.

On the other hand, an opinion delivered from the bench, on a

point not judicially before the court, is generally, and always ought

to be considered as a mere obiter dictum, which determines noth-

*
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ing; but leaves the point open to argument before the judge who

uttered it, and elsewhere.

The dictum is simply an intimation of the present impression

of the judge, upon a point which had not been argued before him ;

upon which he was not required to give an opinion ; and which, it

is not to be presumed, he had particularly investigated.

Had he heard the question argued ; had his duty particularly

requiredhim to attend to such argument, and thoroughly to inves-

tigate the subject, his mind might have received a very different

impression. Instances are not wanting, of the most learned and

enlightened judges that ever graced any bench, declaring, that the

arguments of counsel had effected an entire change in their

opinions.

I shall more than once, in the course of this work, have occa-

sion to notice the pernicious effects of allowing the dictums of

judges, to establish the law.

As to the British statutes, in force here, a distinction is to be

taken between those which were in existence prior to the settle-

ment of Pennsylvania, as an English colony, and others which

were enacted subsequent to that period.

Of the first class it is provided in the charter granted to Wil-

liam Penn, that the laws for the regulating and governing proper-

ty, as well as for the descent and enjoyment oflands, and likewise

as for the succession ofgoods and chattels, and likewise as to fel-

onies, within the said province, shall be and continue the same as

they shall be for the timebeing by the general course of the lawin

the kingdom ofEngland, until the said laws shall be altered , by

the said William Penn, his heirs, or assigns, and by the freemen

of the said province, their delegates or deputies, or the greater part

of them.

This provision in the charter, however, was not necessary for

adopting the English laws in an English colony :-The general

principle ofcolonization required their adoption.

The colonists retain all the rights which pertained to them pri-

or to their emigration ; and are subject to the same laws, so far as

those laws are suitable to their situation. Of consequence the

common law has always been in force in Pennsylvania; and also

so much ofthe English statute law, enacted previous to the settle-

ment as was convenient, and adapted to the circumstances of the

country.* Shortly after the revolution an act of assembly was

passed, reviving the acts of assembly passed before the revolution ;

and declaring that the common law, and such of the statute laws

of England , as have been heretofore in force shall be and continue

in force; with certain exceptions specified in the act. These re-

late to the oaths of allegiance, to the king of England; the ac-

knowledgment ofany authority in the heirs, or devisees ofWilliam

Penn, or any other person whomsoever as governor ; the laws rel-

1. Dal. rep. 67.

† Act of28th January, 1777-1 S 1. Laws 722. 1 Sm, Ed 429.
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ative to the number ofmembers ofassembly, the time of election,

and the qualification of electors ; the English statutes relating to

treason, or misprison of treason and such laws and acts of assem-

bly, as declared, ordered, or directed any thing inconsistent with

the then existing constitution of the cominonwealth.

In respect to English statutes, enacted subsequent to the set-

tlement of Pennsylvania, and prior to the revolution , it is held

that theydo not extend here unless they have been recognized by

acts of assembly, adjudication of courts or established usage.

A number of English statutes passed within that period have

been introduced, and practised upon in Pennsylvania :-By con--

stant and uninterrupted usage, they have become incorporated

with our laws and have obtained a legal existence that cannot now

be shaken, nor destroyed.*

In relation to the ancient English Statutes, it is observable, that

they discover the rude state of society in which they were produ-

ced. They are generally destitute of precision and order; and

not unfrequently appear to have been the offspring of some pre-

dominant influence, rather than the provisions made by an enlight-

ened legislature.

The statute laws seem to have varied, as different interests

prevailed.

The laws are not only loosely worded, but in many instances ,

the penal statutes provide no certain punishment or penalty; but

only declare, that the offender shall be punished at the king's plea-

sure, or that he shall make grievous ransom to the king:-others

are merely prohibitory or admonitory.

Although in the reign of Edward I, whom Sir Edward Coke

calls the English Justinian, we find some in which perspicuity,

combined with brevity, is observable ; and which contain manywise

provisions, yet the greater part of them are extremely defective.

Objections have been made in respect to the validity ofseveral

of the ancient statutes, in consequence of the form in which they

are presented to us. It being contended that if, upon the face ofthe

act, it appeared that it was enacted bythe king with the assent of

the lords, or by the king with the assent of the commons, it is not

an act of parliament; inasmuch as it shews that the assent of the

three branches was not had. But it is observed, that throughout the

reign of Edward I, the assent of the commons is notonce express-

ed in the enacting clauses ; nor in any subsequent reign till that of

Edward III, nor in any ofthe enacting clauses of 16th Richard II.

And in the reign of Henry VI, till the 8th year, the assent of the

commons is not mentioned in the enacting clauses.

The old statutes contain a preface, or prologue to the several

articles, or chapters enacted in each session, entered seriatim on

the roll, without a single break or punctuation :-all having refe-

rence to the preface, which declared the enacting authority.

* 1 Dal. 44-4.
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Indeed inearly times, the influence ofthe commons was so in-

considerable, that their assent seems not to have been deemed ne-

cessary to the validity of a statute : They appear rather in the

characters of petitioners, than as a constituent branch of the le-

gislature.

The translation made use of in this work is that of Ruffhead :

which is not departed from in the text ; but any supposed inaccu-

racies, as well as obscure expressions are noticed in the commen-

tary.

As this compilation is not designed exclusively for the use of

professional men, parts of it will be found to contain matter use-

less to them, which however may be necessary to others.

For the accommodation of those who may be unacquainted

with the learned, or foreign languages, translations are given

⚫ wherever necessary to the sense of the passage in the commen-

tary.

NOTE. The Statutes which the Judges of the Supreme Court have reported to

be inforce in Pennsylvania, and which theyhave recommended to be incorporated,

in our laws, aredistinguished byan asterisk [* ] . Those which theyhave declared

to be in force, but have deemed improper to be incorporated are notedby anobi-
Lisk [t
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DIGEST

OF

SELECT

BRITISH STATUTES.

MAGNA CHARTA.

THE charters, emphatically styled the GREAT CHARTER and

the CHARTER OF THE FOREST, are almost universally considered

as the bulwark of English liberties ; as the pole star to guide the

legislature; and in fact, as forming the constitution ofthe country.¹

If any ofthe provisions of these charters were convenient, and

adapted to the circumstances ofthe people of Pennsylvania, they

of course became a part ofthe law of Pennsylvania.
2

Those charters are represented as having revived the Saxon

laws ofEdward the confessor ; whose collection of laws, we are

told, comprised as well the unwritten customs, as the laws and

statutes made by the Saxon kings. To discover what those laws

were, seems to be attended with more difficulty, than to ascertain

what they were not.

That they were not oppressive may be inferred, from the at-

tachment which the English nation entertained for them ; and that

they were unconnected with the feudal system appears probable.
3

The opinion entertained by judge Blackstone, that the object

of the charters was to revive the Saxon laws, if it be not absolutely

refuted , at least its correctness is shown to be extremely ques-

tionable.

1. 1 Reeve's E. L. P. 231.

2.1 Dallas 67.

3. Black. Law tracts p. XIII. Intro,
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"

At the time the charters were established, the great body of

the people had very little weight in the government. It was not

with them that the charters originated. This capitularium, or

collection of laws was proposed by the Norman barons, or their

descendants, who had the strongest inducements to wish for the

continuance of the Norman and feudal law introduced with the

conquest. " Halfthe kingdom was held by feudal tenures, under

them: they were themselves the judges, having what the French

call haute and basse justice. They expounded their ownlaws, the

pleadings ofwhich were likewise in their owntongue. The na-

tive English therefore, or their descendants, could not receive jus-

tice from courts so constituted, and which gave the barons, at the

same time, every kind of influence and power. Whencethen could

arise the inducement to make it an express article that the Saxon

laws should be restored ? The introducing the feudal law, on the

other hand, with its attendant vassalage, was insisted upon by

their ancestors, who had incurred so considerable an expense and

risk, when they embarked with William the first in his enterprise.

Such adventurers had a right to claim their own terms.-In short,

is it probable that having every thing in their power, they would

insist upon restoring a law, by which every grant made to their

ancestors (and from which their own power and influence at that

time arose ) should be rendered doubtful, or at least stripped of its

greatest advantages and emoluments?"4

That they could have designed to introduce the Saxon laws,

in exclusion of their own, is improbable, in the highest degree ; and

the idea indeed is confuted by the face of the instrument itself:

the first six chapters whereof relate wholly to the ascertaining of

the feudal services, and burthens arising from tenures ; and many

others relate incidentally to the same point. Now the most pro-

bable opinion seems to be that feudal tenures were wholly unknown

to the Anglo-Saxon laws ; or if known, that they existed in a very

imperfect state."

Though it is not believed that the object of the charter was to

introduce the laws of Edward the confessor, yet the substance of

many ofthe Anglo-Saxon institutions may have been introduced,

with a view of tranquillizing the minds of the people , and induc-

ingthem more cheerfully to submit to a system, which, at that time,

and for ages afterwards, grievously oppressed them.

A people are not easily detached from their ancient institu-

tions; and however they may be coerced to a degree of submis-

sion, bordering on slavery itself, still some sacrifice to their pre-

judices and their feelings must be made by those in power.

The Norman conquest introduced into England a new system

oflaws. " The nature of landed property was entirely changed ;

the rules by which personal property was directed were modified;

a new system of judicature was erected ; new modes of redress

4. Barrington's observations on the Stat. p. 5.

5. 1 Reeve's English Lawp. 8, 9.
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conceived; new forms of proceeding were devised ; the rank and

condition of individuals became entirely new; the whole constitu-

tion was altered ; and after fluctuating on a singular policy, preg

nant with the most opposite consequences of freedom and slavery,

by degrees settled into peace and orderly government."

196

Yet this change was not sudden; nor does it seem that it was

considered safe to attempt it; for, with every disposition to effect

it, we find the conqueror, in the fourth year of his reign , binding

himself, by a solemn oath, to observe the good and approved laws

of the kingdom, particularly those of Edward the confessor; sub-

ject nevertheless to such alterations and additions as he had made

to them.

Though the alterations, by positive laws, were not great, yet

by slow and imperceptible degrees, and indirect means , they be

came so considerable as entirely to change the constitution ofthe

kingdom.7

Sensible ofthe attachment ofthe people to their ancient insti

tutions, it is not improbable that some of their features may have

been introduced into the charter.

It is however, an object rather of curiosity than of utility, to

inquire whether those parts of the charter which relate to the lib-

erties ofthe people, be derived from the Saxons or the Normans :

the rights ofthe people are founded on a more rational and surer

basis.

It is observable, that although the great charter is printed in all

the editions of the statutes, as a law of 9 Hen. III. it is in fact a

transcript from the parliament roll of 25 Edw. I. by whom it was,

at that period confirmed. No notice had been taken of it in the

preceding part ofhis reign; but at this time being engaged in an

expedition into Flanders, his necessities, and some illegal and op-

pressive acts, which had been the consequence of them, induced

the barons and clergy to insist on this confirmation of the charter,

which is tested by the prince of Wales (afterwards Edw. II. ) who

although, at that time but thirteen years of age, was regent of the

kingdom."

8

The charter consists of thirty-seven chapters, composing a

rhapsody ofordinances, relating to things of so different a nature,

that commentators have found considerable difficulty in reducing

their observations upon it to any regular order.

6. 1 Reeve's Eng. L. p. 28

7. 1 Reeve 31.

8. He had that yearplundered allthe

monasteries in the kingdom ; and caused

thetreasures found in them tobe trans-

ported to London. Fecit omnia regni

monasteriapersecutari, et pecuniam in-

ventam Londonias asportari, fecitque

coria et lanas arrestari. 1

Obs. onthe Stat 6.

9. The king afterwards sealed the eon

firmation with the great seal at Ghent, on

the 5th Nov. 1297.

Rymer Vol. I, part III, p. 189.

0. The method pursued by Mr. Reeve

is calculated to afford as clear an exposi

tionofMagna Charta, as anythat I have

See i Reeve 232seen.
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Thoughthe greater part ofthese ordinances are uninteresting,

and many of them unintelligible to a modern reader ; yet there

are some provisions contained in them well deserving of notice , as

they are incorporated into the constitution and laws of our coun-

try.

The XIV chapter declares " How men of all sorts shall be

amerced."-A freeman, says the statute, shall not be amerced for

a small default, but after the manner of the default; and for a great

default, according to the greatness thereof, 'saving to him his con-

tenement, or countenance : with respect to a merchant, saving to

him, in like manner, his merchandise, and to a villeyn ( except he

were the king's villeyn ) his wainage : It also provides that amerce-

ments should be assessed by the oaths of honest and lawful men of

the vicinage.

This chapter is supposed to have been declaratory of the com-

mon law; and in confirmation of this opinion it is remarked, that

the law in relation to amercements is laid down by Bracton, in the

words ofMagna charta, without taking notice of its depending

upon that statute. And the same rule is laid down by Glanville,

who wrote in the time of Henry II.-It means no more than that

no man shall have a larger amercement imposed upon him than his

circumstances will bear ; saving to him, in the language of Glan-

ville, his contenementum, or countenance -with respect to a

merchant saving to him his merchandise ; and to a villeign³ (ex-

cept the king's) his wainage. From which provision it appears

to have been the intention, that the amercements should not be

the complete ruin of a man.

1. Bar. Obs. on the Stat. 13. Bracton lib. 3. cap. 1. fol . 116.b

2. "Savingto the freeholder his conte-

nement, or land" says judge Blackstone,

4 Com. 378. Contenement, or Counte-

nance signifies however a man's circum-

stances in life, 2 Inst. 28. " Abating a

man's countenance" signifies (according

to lord Bacon) retrenching his mode of

living. See lord Bacon's works, 4to edit.

vol . 2. p. 175. Obs, on the Stat. 12.

The misrecordia regis is explained by

Glanville to be where one is amerced by

twelve lawful men ofthe vicinage, so how-

everne quid de suo honorabiletenemento

amitat. Glanville lib. 9. c . 11.- 1 Reeve

Eng. L. 157–8, Co. 39.b

3. Villeyns, or Villains-A numerous

class of people, in England, comprising

perhaps the greater part of the inhabi-

tants, who were held in a state of slavery,

or vassalage, and denoted by this name.

Hence arose the tenure by villainage, by

which, it seems agreed, that more than

one-half the lands in England were an-

ciently held .

The services to be performed bythese

tenants were generally of the most labo-

rious and sometimes of the most ludicrous

kind. Utpote die nativitatis domini co-

ram es saltare, buccas cumsonituinflare,

et ventris crepitum edere. Struoiijurisp.

feud. 541.. In some manors, the lord had

"jus luxande coxæ sponsorum vassal-

lorum."

ing to Voltaire) from "ville,” a town.---

The word "Villain" is derived (accord-

The townsbeing occupied, in early times,

by the lower classes of society:-the

lain vient de ville, pauceque autrefois il

nobility residing in their castles.

'y avoil de nobles, que les popideurs des

chateaux." Anc. Hist.

« Vil-

4 Wainage Wainagium] signifies

what is necessary for the labourer and

fermer, for the cultivation of his land ;

which the laws of most countries have fa-

voured. The impounding beasts of the

plough [ avaria caruca] even crim-

inal by the laws of Scotland. Obs, on

the Stat 12.
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The necessity was doubtless felt of declaring and regulating

the law more fully on this subject; to prevent the abuse ofthe mis-

recordia, or amercement at the pleasure of the king, which had be-

come frequent and intolerable.

Various circumstances concur to shewthe great extent ofthis

grievance. It appears that the town of Aylesbury held lands, by

the service of keeping the beasts distrained for the king's debts ;

and that the manor of Byker, in Northumberland , was likewise

held by the same tenure. We find the commons complaining that

the king took fromthem whatever they had to eat or drink, thathe

took from the farmers their horses, carts, wine and victuals, at his

pleasure.

The representations on this subject, at length produced an or-

der from the king to the barons of the exchequer, directing that the

tenant should not be distrained for the debt of his lord, so long as

the lord had any thing whereby he might be distrained. Thus it

appears that the tenant was not only oppressed for his own debts,

butfor those ofhis lord likewise.

Although this provision of the charter related to amercements,

for misbehaviour, by the suitors in matters of civil right; yet the

reasonableness offines, in criminal cases has been determined with

a view to it."

The stat. 1 Will. and Mary stat. 2, c. 2, commonly called the

bill of rights, has declared that-" excessive bail ought not to be

required, nor excessive fines imposed, nor cruel and unusual pun-

ishments inflicted ."-The same provision is contained, nearly in

the same words, in the constitution of the United States, and in

the constitution of Pennsylvania ; and such was the ancient com-

mon law.

Our laws have, on these points, guarded the citizens , as well

as it was necessary, or perhaps practicable to protect the rights of

freemen.

in-

They establish, in every case, the species of punishment to be

inflicted for every offence ; which cannot be varied either by courts

or juries. Although the degree or quantity of punishment is not,

nor could it with propriety, in all cases, be ascertained by any

variable rule. Thus the law declares that an offence shall be pun-

i shable byfine and imprisonment :-astothe species ofpunishment

it is fixed and determinate ; but the quantity of the fine, or the du-

ration ofthe imprisonment must frequentlyvary, from circumstan-

ces aggravating or mitigating the offence; from the condition of

5. " Quod rex (Scil . Henricus) quicquid

"habuerint in esculentis et poculantis ra-

"puit. Rusticorum enim equos, bigas,

"vina, victualia ad libitum cepit." Obs .

on the Stat. 12.

6. Nullus rusticus distringatur pro de-

bitis domini sui quamdiu dominus haburit

per quod distringi possit. Inquirendum

est etiam qualiter magnates se gerunt

versus homines suos ; et si invenerint ip-

sos transgredientes, corrigant quatenus

poterint. Payne's Rec. vol. III. in pref.

7.4 Blk. Com. 379.
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the parties ; and from innumerable other considerations , that must

be referred to the discretion of the court : which, however, is not

arbitrary, but regulated by law.

In assessing a fine, the ability of the party to pay it is to be

considered. Not that indigent offenders are to escape punish-

ment, by reason of their inability to pay a fine ; but, in respect to

such persons, it becomes the duty of a court, in place of imposing

a fine which might amount to perpetual imprisonment, to inflict

corporal punishment, or a limited imprisonment. Hence it is

that fines are often denominated ransoms; because the penalty

must otherwise fall upon a man's person, unless it be redeemed,

or ransomed by a pecuniary fine ; according to the maxim-qui

non habet in crumena luat in corpore.

9

The twenty-ninth chapter of the charter is thus entitled :-

" None shall be condemned without trial-Justice shall not be

" sold, or deferred."

No provisions of the great charter have been viewed by poster-

ity with greater reverence than those contained in this chapter;

which explicitly declares the protection which every man might

expect from the laws ofhis country.

That part of the statute contained in these words nec super

eum ibimus, nec super eum mittemus, nisi per legale judicium pa-

rium suorum, vel per legem terræ-has received various interpre-

tations.-Lord Coke conceives ibimus to signify the process ofthe

court coram rege; and the mittemus that of any court which de-

rives its authority from a writ sent to it. In Ruffhead's statutes

at large, the words are rendered " nor will we pass uponhim, nor

condemn him." And this exposition of Lord Coke is given, by

way ofillustration.

The words "per legale judicium parium suorum" it has been

commonly supposed referred to the trial by jury. And Sir Wil-

liam Blackstone, with many others have fallen into this error.¹

8.4 Blk. Com. 380.

9. Yetwhere fine and ransom are both

mentioned in a statute, it is held that the

ransom shall be treble, at least, tothe fine.

Gibb. Exch. c. 5.

0. The wordsin the original are, "Nul-

lus liber homo capiatur, vel imprisonetur,

aut disseisiatur de libero tenemento suo,

vel libertatibus, vel liberis consuetudini.

#

bus suis, aut utlagetur, aut exulet, aut

aliquo modo destruatur, nec super eum

ibimus, nec super eum mittemus nisi per

legale judicium parium suorum vel per
legem terræ. Nulli vendemus, nulli ne-

gabimus, aut defferemus rectum, veljus-

ticiam. See Bik. Law Tr. Mag. Ch. IX

Hen. III. p. 71. 1 Ruff. 8.

1. 4 Blk. Com. 349. Wood's Inst. 610.
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The better opinion however seems to be, that the judicium pa-

rium suorum [judgment of his peers ] had reference to the comites,

or barones [ earls, or barons] : And that the correct exposition of

the sentence is, nor will we take possession ofhis effects, but by,

the judgment ofhis peers, or by some legal process, adapted to the

circumstances ofthe case. "The trial by jury, says Mr. Reeve,³

was never spoken of in those days as judicium ; much less judi-

cium parium. We hear of veredictum juramentum legalium homi-

num,jurati de vicineti and the like, all expressive of some sworn

truth, and of the persons who swore it, coming from the vicinage;

whereas the pares regni gave judgment; and not upon oath; so did

the sectatores, in the county and other courts, who were the pares

equals] ofall the liberi homines de comitatu [ free men ofthe coun-

ty] andcame from the body of the county, and not from the vici-

nage.

The trial byjury, or by twelve men sworn to speak the truth,

maybe considered as a novelty introduced by the Normans.

For a long period after its introduction it bore but a distant

resemblance to what it is at the present day. In its early stages it

was in effect a trial by witnesses: the jury determined from their

own knowledge, without any witnesses being adduced them; and

as they came from the vicinage, they were supposed to be best ca-

pable of ascertaining the facts. If they declared that they knew

nothing ofthe fact, others were put in their place, who did know

it. If they were not unanimousthe court exercised the power ofaf-

forcing the assize, as it was called , by adding others, till twelve

were found to be unanimous; or to compel the assize to agree by

keepingthem without meat, or drink, till they agreed. Another me-

thod was to enter the verdict of the major and lesser part of the

jurors ; and theirjudgment was given ex dicto majoris partisjura-

torum.6

2. Aboutthe time that Magna Charta

was obtained in England, many provinces

in France obtained charters, and conces-

sions fromtheir kings :-amongst the rest

Normandy obtained one, which is called

by Boulainvilliers the " French Magna

Charta." There is in this charter a re-

markable coincidence, in substance, and

even in expression, with the 29th chapter

ofMagnaCharta. It provides that all no-

bles shall be tried "par leurpairs" [by

their peers and that all causes shall be

determined " par la loy de pays" [bythe

law of the land ]. These laws made so

very nearthe same time, and bythe same

description of persons, viz. the powerful

barons (it is remarked) seemtobe expos

itory of each other: And that the trial

Per Pares in the 29th chapter ofMagna

Charta related to the trial of the barons by

their peers. Obs. on the Stat. 26. Boulain-

villiers, Etat de France, vol. III. p. 56.

3. 1 Eng. law, p.

4. 1 Reeve Eng. law, 83to 88.

5. The adding ofjurors musthave been

productive ofgreat delay ; and for this rea-

son it probablygave place to the practice

of afforcing the assize.

Stat. 20.

Obs. onthe

6. See Bracton Tit -De Assiza nove depessina-lib. IV. c. 19. p. 185.b
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It was manyyears afterthe reign of Edward I, when the second,

now called the petit jury, began to be considered rather as judges

of the presumption . arising from the finding of the presentors, and

not as witnesses, that a kind of evidence used to be exhibited to

them. The first evidence made use of in this way consisted ofwrit-

ten papers, such as depositions, examinations, &c. this led by de-

grees to a sparing use of viva voce [oral] testimony. It was long

before they thought it necessary to bring evidence into court, and

it was still longer before they allowed the prisoner to disprove the

indictment by any thing else than the twelve jurati . When he

might be permitted to do so, it was considered as a high favor de-

pending on the discretion ofthe court, which was granted or with-

held, according as the charge had been made out by the prosecu-

tors. The witnesses of the accused were never on oath, which na-

turally left a pretence for discrediting the testimony.

The institution of a grand jury probably took place sometime

in the reign of Henry III. They were originally intended to give

information from their own knowledge of offences committed in

their precincts to the justices in eyre.

The latter part of this chapter, wherein the king declares that

he will neither sell, deny or delay to any man, a due administra-

tion ofthe law, had become very necessary, to prevent abuses of

the crown, with regard to the administration ofjustice, which had

been carried to a shameful extent. " It was usual to pay a fine an-

ciently for delaying law proceedings ; this was sometimes extended

to the defendant's life : sometimes fines were paid to expedite pro-

ceedings, andto obtain right. Andin some cases the parties litigant

offered part ofwhat they were to recover, to the crown. Madox col-

lects manyinstances offines,for theking'sfavor,and there is a par-

ticular instance of the dean of London paying twenty marks, as a

fine, to the king, that he might assist him against the bishop in a

lawsuit. The county of Norfolk (in the reign of Henry VI paid

an annual composition, at the exchequer, that they might be fairly

dealt with."8

The framers ofthe constitution of Pennsylvania doubtless had

in view this chapter of Magna Charta, when they provided that

right and justice should be administered, without sale, denial, or

delay. And that no one should be deprived of his life, liberty, or

property, unless by thejudgment of his peers] evidently intending

the trial byjury] or the law of the land.

7. Tothe disgrace oflater times it is as

serted that king Charles II. in appeals to

the houseof lords, used to go about whilst

the cause was hearing, and solicit particu-

lar lords, for the appellant, or the respon-

dent. See Burnet's Hist.

8. See Madox's Hist. of the Exchequer,

p. 205. This county was always repre-

sented as litigious ; and probably with a

view to suppress litigation, the Stat. of H

VI. reduced the number of attornies al-

lowed to practice in that county to eight.

Ib.--Obs. on the Stat. 21.

9. It was probably a fortunate mistake,

as regarded the liberties of the English na-

tion, thatthe trial Per Pares [ or by one's

peers ] should have been expoundedtoex-

tend to the trial of all persons by a jury.

Obs. on the Stat. 26.

P



ACCOUNT.

STATUTE OF MARLEBERGE.

A) 52 HEN. III. o. 23. A.D. 1267.

A Remedy against Accountants.- Fermors shall make no waste.

It is provided also, that if bailiffs, who ought to make account

to their lords, do withdraw themselves, and have no lands nor

tenements, whereby they may be distrained ;a then they shall be

attached by their bodies, so that the sheriff, in whose bailiwick

they maybe found, shall cause them to come to make their ac-

count.

The writ of account (de computo) lies against one as guardian,

bailiff, or receiver, to compel the defendant to exhibit and settle

his accounts: It commands him to render a just account to the

plaintiff, or to shew to the court, good cause to the contrary.¹

By the ancient common law, this remedy was confined to the

parties themselves, because they alone were presumed to be privy

to the matters of account between them; and therefore the writ

could not be sued out by executors. To this rule however there

were some exceptions ; for this remedy might be had by the execu-

tors ofa merchant per legem mercatoriam:2 so of the successors

of a prior, for the body corporate never dieth ; and the king

may maintain an action of account against the executors of any

accountant.*

a The mischief before this statute appears to have been, that

whereas the last process in an action of account was distress in-

finite, accountants who had no lands, or tenements whereby they

might be distrained , frequently became vagrant, flying into secret

places, and sometimes into foreign countries, whereby the plain-

tiffs became remediless."

A) This Statute is not contained in the

report of the judges ; and yet the 6Ed-

ward I. c. 5. by which this statute is enfor-

ced, is declared to be in force in Pennsyl-

vania. See title WASTE.

B

1. Fitz. Nat. bre . 267.

2. 2 Inst. 404. Fitz. Nat. Br. 117 F. vi-

de Ent. 75.

3. Ib.

4. As to the king charging one as his

bailiff, see the earl of Devonshire's Case

11. Co. 89.a

5. 2 Inst. 143. Nat. Br. 117.b 1 Vin.

Abr. (R) Account p. 166.
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b II. Also fermors, during their terms shall not make waste,

*sale nor exile of house , woods and men, nor of any thing belong-

ing to the tenements, that they have to ferm, without special li-

cense had by writing of covenant, making mention, that they may

do it; which thing if they do and thereof be convict, they shall

yield full damage, and shall be punished by amerciament griev-

ously.

Fitz. brief 791 , 806.- Fitz. process 203.-Fitz. exigent 12.-1 Roll. 182.-2 Inst.

143. Not in the original. Mirror 320-5 Co. 18-Dyer f. 281- Fitz . Wast. 12,

22, 30, 32, 37, 42, 43, 46, 47, 48, 53, 68, 69 , 76, 78, 82, 88-4 Co. 63. Rast. 689. 2 Inst.

144. Enforced by 6 Edw. I. stat 1. c. 5. which gives treble damages. See further

11 H. 6. e. 5. against whom waste is maintainable.

A writfounded on this statute is called a monstravit de computo;

and authorised the attaching, or arresting the defendant's body,

where he had no lands, or tenements.

This is the first statute that authorised a capias in any case of

civil injury without force."

If the accountants had any lands, or tenements whereby they

might be distrained, though not to the value ofthe account, they

were exempted out of this statute, but such lands and tenements

must be for term oflife at the least, for by the words " lands and

tenements," in the statute is intended an estate of freehold .

Ifthe accountant however have no lands or tenements, in the

county where the writ is brought, the writ is good, notwithstanding

he might have land in another county. '

The statute extends to a receiver as well as to a bailiff. 1
10

b The second section of this statute relates entirely, to the sub-

ject ofWASTE, and will be treated of under that head.

6. 2Inst. 143, 4. The writ is mentioned

in the Register, Fleta and other ancient

books, and lies in any county where the

accountant may be found. See 2 Inst.

143. Fitz. Nat. Br. 266. It is said howev

er that this writ ought not to be granted

but upon oath made in chancery.

7. 3 Black. Com. 281. Sayer's Law of

Damages 42.

8. 1 Vin. Abr. 166. 2 Inst. 144.

9. ib .

10. ib.

ib.

ib.
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A WESTMINSTER THE SECOND. A.D. 1285.

* 13 EDW. I. CHAP. XI.

B) The masters remedy against their servants and other

accountants.

CONCERNING servants, bailiffs, chamberlains, and all manner

ofreceivers, which are bound to yield account, it is agreed and or-

dained, that when the masters of such servants do assign auditors

to take their account, and they be found in arrearages upon the ac-

count, all things allowed which ought to be allowed , their bodies

shall be arrested, and by the testimony ofthe auditors of the same

account, shall be sent or delivered unto the next gaol of the king's

in those parts ; (2) and shall be received of the sheriff or gaoler,

and imprisoned in iron , under safe custody, and shall remain in the

same prison at their own cost, until they shall have satisfied their

master fully of the arrearages.(3) Nevertheless, if any person bé-

This act was designed to extend, and render more efficient the

remedy by action of account.

Every writ of account must be brought against one as BAILIFF,

RECEIVER, OF GUARDIAN; and it lieth not against one as servant,

apprentice, comptroller, surveyor chamberlain, or the like, unless

he be charged as bailiff or receiver.2

No man is bound to account, unless by the act oflaw, as guar-

dian in soccage, or by his own will, as where he becomes a bailiff or

receiver. 3

[ All things being allowed, &c.] By these words the plaintiff in

a writ of account may be found in arrear to the accountant, in

which case the auditors find , that the defendant is not in arrear ;

and that the plaintiff is in surplusage, to such an amount. And

upon this finding an action of debt lies founded on the record of

the auditors. *

[ Their bodies shall be arrested. ] We have observed that the

statute of Marleberge authorised an arrest, in certain cases prior .

B) Lord, or master, by which is to be

understood the party to whom another is

accountable, as his bailiff or the receiver

of his monies : so by the word servant is

nottobe intended a menial or domestic,

but one who being employed by, or for

another, is accountable to him for monies

received in such agency. 1 Inst. 172. 2

Inst. 379, 380.

1. Chamberlaines (camerariis) receiv

ers were anciently so called from the usu

al places of deposit of monies received.

2. Co. Littl. 172a 90.a 2 Cro. 219, Fitz.

Nat. Br. 118.-2 Inst. 379, 380.

3. 2 H. 4. 12b.-1 Vin. Abr. 141.

4. 2 Inst. 380.
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ing so committed to prison, do complain, that the auditors of his

account have grieved him unjustly, charging him with receipts

that he hath not received, or not allowinghim expenses or reason-

able disbursements, and can find friends that will undertake to

bringhim beforethe barons of the exchequer, he shall be delivered

unto them; (4) and the sheriff(in whose prisonhe is kept) shall give

knowledge unto his master, that he appear before the barons of the

exchequer at a certain day, with the rolls and tallies by which he

made his account; and in the presence of the barons, or the audi-

tors that they shall assign him, the account shall be rehearsed, and

justice shall be done to the parties, so that ifhe be found in arrear-

ages he shall be committed tothe fleet as above is said .(5) And if

to the settlement of the account, by the writ ofmonstravit de com-

poto. The arrest authorised by this act took place after the set-

tlement; and was in nature of an execution, founded on the judg-

ment of the auditors. The commitment must be under the hands

and seals of the auditors, and it is requisite that the commitment

should be to the next jail, whether it be in the same county or

not: for the statute, being in nature of a commission, must be

strictly pursued .

[In iron, under safe custody.] This was a severitynot authoris-

ed by the common law; and even under this statute, it is held,

that it could only be resorted to, when the safe-keeping ofthe pris-

oner required it."

[ That the auditors have grieved him unjustly.] As ifhe should

alledge that they had charged him with receipts which never came

to his hands, or had not allowed him reasonable disbursements and

could find persons who would become manucaptors for him, and

undertake to bring him before the barons of the exchequer, he was

delivered to them, that he might prosecute his writ of exparte talis

which writ is in nature of a commission, to the barons of the ex-

chequer, who are the sovereign auditors of England. Ifby them

he be found in arrear he shall be in execution again, "

This writ however, did not lie where a man prosecuted a writ

ofaccount, and the auditors assigned by the court made improper

charges against the accountant, or refused the allowances which

he was legally entitled to ; but in such case the only remedy isby

application to the court, who will grant such relief as the party

may be entitled to.

5. 2Inst. 380,

6. 2Inst. 381.

7. ib. 1 Vin. Abr. 168. Fitz. Nat.

Br. 301a.

8. ib. tit. " writ ofexparte talis."

2.Inst. 381.
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he flee, and will not give account willingly, as is contained else.

where in other statutes, he shall be distrained to come before the

justices to make his account, ifhehave whereofto be distrained .(6)

And when he cometh to the court, auditors shall be assigned to

take his account, before whom, ifhe be found in arrearages, and

cannot pay the arrearages forthwith, he shall be committed to the

gaol to be kept in manner aforesaid. (7) And if he flee, and it be

returned to the sheriff that he cannot be found , exigents shall go

against him from county to county, until he be outlawed, and such

prisoner shall not be replevisable.(8) And let the sheriff or keeper

of such gaol take heed, if it be within a franchise or without, that

hedo not suffer him to go out of prison by the common writ called

replegiare, or by other means, without assent of his master;(9)

and ifhe do, and thereof be convict, he shall be answerable to his

master of the damages done to himby such his servant, according

as it maybe found by the country, and shall have his recovery by

writ ofdebt.( 10) And ifthe keeper of the gaol have not where.

with he maybe justified, or not able to pay, his superior that com-

mitted the custody of the gaol unto him, shall be answerable by

the same writ.

Co. Lit. 295a-2 Inst. 378-Fitz. accompt, 96, 109- Fitz. avowry, 220-Regist.

137-Rast. 14, &c. The accomptant's relief. Fitz. accompt, 23, 26, 47, 74, 106--

52 H. 3. c. 23-29 Ed . 3. f. 5. An exigent against an accomptant 17 Ed. 3. f. 59.-

Escape of an accomptant 1 R. 2. c. 12-7 H. 4. c. 4-2 Leon. 9-Fitz. det. 172-Fitz.
Issu. 160. Bro. Det. 103-2 Bulltr. 321.

[Auditors shall be assigned.] After the judgment in a writ of

account quod computet [that the defendant account] the court as-

sign auditors to take the account, who are usually two oftheir own

officers. "

[Ifhe flee, and it be returned, &c.] Here process of outlawryis

given, in account.10

[By writ of debt.] At the common law an action of debt for an

escape could not be maintained , but the party was obliged to re-

sort to a special action on the case for the injury sustained and

such is the remedy at the present dayfor escapes of persons taken

upon mesne process, or before judgment is obtained ; but this act

first gave the action of debt against the gaoler who let any one

escape who was committed to prison for arrearages ofaccount found

by auditors. The statute 1 Richard II. c. 12¹¹ afterwards gave an

9. Lut. 48. Sav. 54. Br. jud. 17.

10. 2 Inst. 381.

11. 1 Ruff. 337-see also the statute

this collection.
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action of debt against the warden of the fleet prison, for escapes of

persons committed in execution. Upon the equity of these two

statutes it hasbeen held that if any gaoler or sheriff permits a debt-

to escape or who is charged in execution for a sum certain, he is

liable to an action of debt, at the suit¹ ofthe creditor for the sum

so liquidated and ascertained.

•

WESTMINSTER THE SECOND. A.D. 1285.

* 13 EDWARD I. C. XXIII.

Executors may have a writ of account.

EXECUTORS from henceforth shall have a writ of account, and

the same action and process in the same writ as the testator might

have had if he had lived.

2 Inst. 404- Fitz. executors 97-4 Ed. 3. c. 7, which gives executors an action of

trespass for wrong done to the testator. And 25 Ed. 3. st. 5. c. 5. extends it to execu-

tors ofexecutors.

it

The inconvenience experienced, in consequence of executors

not being enabled to sustain a writ of account, was removed by

this statute. The statute 25 Edw. III. c. 51 extended the reme-

dy to the executors of executors : the 31 Edw. III. c. 112 gave

to administrators. And bythe 3 Anne c. 163 it may be brought

against the executors and administrators of every guardian,

bailiff and receiver, and by one joint-tenant or tenant in com-

mon, his executors and administrators against the other for receiv-

ing more than his share and against their executors and adminis-

trators.

In an action of account the defendant must be charged in his

proper character. Thus a guardian, or bailiff cannot be charged

as a receiver; for a receivers shall not be allowed his expenses,

12. 2 Inst. 382. 3 Black. Com. 165. 11

Rep. 99. Cro. Eliz. 625.-8 Rep. 44b.-

Wittingham's case-Plow. Com. 38a.

1. Seethe statute tit. " Executors and

Administrators."

2. See this stat. under same head.

3. See the statute title Amendment.

4. A bailiff is one who hath administra-

tion and charge of lands, goods and chat-

tels, to make the best benefit forthe own-

er; againstwhom anaction of account lies

for the profits, which he hath raised, or,

by his care and industry, reasonably might

have raised, his reasonable charges and

expenses being deducted. Co. Lit. 172.a

5. A receiver is one who merely ré-

ceives money, for the use of another to

render an account. Co. Lit. 172.a

6. This only applies to a mere receiver;

for ifhe is put to trouble and expense, he

shall be compensated. 10 mod. 23. Bi-

shop v. Eagle.
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but guardians and bailiffs are entitled to an allowance for their

trouble and expenses : yet where they become such of their own

wrong, or depart from the authority given to them, they are not en,

titled to allowance, nor for losses, in consequence of negligence,

or gross ignorance ."

Aperson may be charged as bailiff and receiver of several things

in the same action.8

When one is charged as receiver, it is necessary to alledge by

whose hands the money was received.⁹

The action of account will not lie against an infant ; nor gene-

rally where there is no privity between the parties ; as ifthe bailiff

or receiver of A. make a deputy, A. shall not have account against

the deputy.10

A son is employed and paid by his father, who is an agent;

though the son be so employed tothe full extent of the agency, yet

he is only accountable to his father, who employed him, and not to

his father's principal. 11

In account bail is not of course, till after the first judgment;

but it may be ordered . ¹2

In this action there are but three pleas in bar. 1 Ne unques son

bailife, or receivor [Never bailiff, or receiver] 2 Plene computavit

[That he hath fully accounted] and 3 A release. Other matters

must be pleaded before the auditors. 13

The two judgments in account are distinct and independent;

insomuch that, upon error, the latter judgment may be reversed

and the first affirmed.14

Upon judgment quod computet being rendered, a capias að

computandum may be awarded, to bring the defendant in to ac-

count. 15

After auditors are assigned by the court the defendant shall be

committed till he find manucaptors ad computandum, 16 Ifdefen-

dant does not appear afterwards, a scire facias goes against the

manucaptors.

7. Co. Lit. 172.a 1 Roll. 119, l. 10, 45.
1Leon. 219.

8. Fitz. Nat. Br. Fit. Writ of account.

1 Roll. 119 1. 15.

9. However it may be as to a common

receiver it is not necessary in an action by

one partner against another. In such case

if it be proved 1 , That a partnership ex-

isted. 2, That defendant was the acting

partner, and 3, That he received any part

of thesum from any ofthe persons men-

tioned in the declaration, it is sufficientto

entitle the plaintiff to the first judgment,

quod computet. 1 Dal. Rep. 339. see 1Inst.

172.a For monies received admerchan-

dizandum, a man ought tobe charged as

bailiff, Cro. Eliz . 83–4 Leon. 39. 2 Leo.

126

10. Co. Lit. 172. 1 Roll. 117. 1. 10. Fitz.

Nat. Br. tit. writ ofaccount.

11. 1 Fr. Vez. Rep. 292 Plummer v

May, 1 Vez. 426-2 Vez. 492.

12. 1 Cro. Pr. 29. 1 Bac . Abr. 209.

13. 3 Wils. 113, an accord with satis-

faction, is a plea in bar. For the plead-

ings at length in an action of account

render see 3 Wils. 75.

14. 2 Bac. Abr. 2 Str. 1055. Cas. temp.

Hardw. 345. S. C.

15. Cro. El. 82, 806. 1 Leon. 87.

16. Co. Ent. 46. Lect. 48, 49, 60. Cro

Eliz. 82.
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He shall be bailed to appear de die in diem¹¹ before the audi-

tors, and afterwards in court, and if he be found in arrear, that he

pay or render himself. 18

The auditors are invested with authority to convene the parties

before them de die in diem, at any day, or place that they shall ap-

point, till the account is determined . The time by which the ac-

count is to be settled is prefixed by the court; but if it be of along

and confused nature, the court, on application, will enlarge the

time. If either of the parties think that the auditors have done

him injustice, he may apply to the court; and if the defendant de-

nies any article, or demurs to any demand, it is to be tried and

determined in court. 19

Afterjudgment quod computet, the defendent is precluded from

alledging any matter as a defence before the auditors, which might

havebeen pleaded to the action : neither can any thingbe pleaded

before auditors contrary to what was pleaded at bar and found by

the verdict.20

Before the auditors the defendant may plead, and the plaintiff

or defendant may join issue, or demur upon the pleadings, which

shall be certified to the court and there tried or argued.21

Before the auditors he may plead that he has paid tothe plaintiff

or his order. That he has expended for plaintiff's maintenance ;

or accounted to the plaintiff himself; or thatthe thing charged was

lost by inevitable accident; as that he was robbed without his de-

fault; that in a tempest the goods were necessarily cast into the

sea; that the property was seized by a public enemy, &c.22 Ar-

ticles arising pending the suit, it is said, shall be taken into con-

sideration by the auditors.

A guardian, bailiff, or receiver shall be allowed upon account

all that may have been lost by unavoidable accident.23

As the first judgment should be quod computet; if thejury find

for the plaintiff, and assess damages and costs ; and judgment is

enteredaccordingly; fi. fa. executed and money levied ; thejudg-

ment and execution shall be set aside, on motion, and the money

restored with costs.24

In this action both parties are actors, and either may bring on

the cause to trial.25

Ifdefendant refuses to account,judgment shall be that the plain-.

tiff recover according to the value mentioned in the declaration.26

So ifhe gives an imperfect account27 and there is no need of a writ

ofinquiry for the value.28

17. From dayto day.

18. Lut. 49, 60. Cro. Eliz. 82. 1 Com.

Deg. 478.

19. Mod. 42-Br. Law. 24-Co. Ent.

46-2 Inst. 380-Andr. 19-1 Bac. Abr.

24.

20. 3 Wils. 73. Godfrey v. Saunders. Co.

Eliz. 830.- 1 Rol. Abr. 120. 1. 7.

21. Lut. 50. 1 Com. Dig. 93.

22. 1 Rol. 87. Lut. 50. Čro. Eliz. 83, 84.

Lat. 59. Co. Lit. 89.b Co. Rep. 84 a

1 Roll. ab. 124 1. 33.- -The course is

for the auditors, to certify the issues as

well of law as of fact tothe court, where

they are decided ; and the auditors regu-

late their final report bythe result. Ex

ceptions to the final report are irregular

and of no effect. 5 Binney 433.

23. Co. Lit. 89.b

24. Hughes Burgess T. 10 & 11 Geo. II.

Har. Cases in Br. 394.-And. 19.

25. 1 Peere Will. 263.

26. R. Cro. Eliz . 806.-Winch 5.

27. Semb. Lut. 63.

28. Lut. 63.- Cro. Eliz. 806.
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It is said in the English books, that the proceedings in this ac-

tion being difficult, dilatory, and expensive, it is now seldom u-

sed; especially as the party has in general a more beneficial reme-

dy by a special action of assumpsit, or an action for money had

and received ; or, where the matter is of an intricate nature, by

resorting to a court of equity.29

The principal reason however, for the disuse of the action ofac-

count render, is the facility with which redress maybe had in chan-

cery, by filing a bill for discovery and account, in cases which

might otherwise be the subject of this action.

As no court of chancery exists in Pennsylvania, it is conceived

that, the action of account would afford, in a variety ofinstances,

a remedy more convenient and effectual to the parties than those

which are substituted for it ; and as respects expediting the busi-

ness of our courts, the consequence of its frequent adoption must

have a beneficial effect.

All who are any way conversant with the proceedings of courts

have witnessed the extreme difficulty, and the great consumption of

time attending the investigation of intricate accounts exhibited to

a jury.

Is it not probable that two accountants acting in the capacity of

auditors, possessing the power with which the law invests them,

and acting under the controul of the court, would adjust an intri

cate mercantile transaction in a shorter time, and more to the sat-

isfaction of all concerned, in a private apartment, than could be

doneby a jury at the bar ?

In the impressions which I entertain respecting the action of

account render the utmost confidence is felt, as they appear to co-

incide with the opinion of one of the most profound lawyers, and

able judges that ever dignified the bench. The necessity," (he

observes) " of a liberal extension of the action of account render

between joint partners, is apparent, not only from the nature of

the case, but from this circumstance also, that the parties would

otherwise be destitute of any means to arrive at justice. For the

action on the case, though beneficially construed in modern prac-

tice, would certainly be inadequate ; and we have no court of

chancery to interpose an equitable jurisdiction ." 30

29. Bul. N. P.12 7.- 1 Tidd. Pr. 1.-1

Bac. Abr. tit. account F. p . 21 , 20. where

it is said " the action of account is nowlit-

tle used or understood."

30. See James v. Brown1Dallas Rep,

339.

F



18 ALIEN.

ALIEN.

25 EDWARD III. STAT. 2. A.D. 1350.

B) Ofthose that be born beyond sea.

(5) AND that all children inheritors, which from henceforth shall

be born without the ligeance of the king, whose fathers and moth-

ers at the time of their birth be and shall be at the faith and ligeance

of the king of England, shall have and enjoy the same benefits

and advantages, to have and bear the inheritance within the same

ligeance, as the other inheritors aforesaid in time to come ; so al-

ways that the mothers of such children do pass the sea by the li-

cence and wills of their husbands.

The children ofothers born beyond the sea 42 Ed. III. c. 10-Denizen Br. 14-1R

3. f. 4- Dyer 224-Co. Lit. 8-4 Geo. II. c. 21.

The right of citizenship depends upon the municipal laws.

Every community has an equal right to establish such regulations

upon this and all other subjects as by them may be deemed expe-

dient or agreeable. Nations being free, independent and equal,

each has a right to determine for itself in the administration of its

affairs ; and respecting the intrinsic justice of its regulations on

this subject, other nations have no right to interfere. But a na-

tion has no just power to establish any regulation tending to a-

bridge the rights of other nations, or the imprescriptable rights of

mankind. The one would derogate from the equality of nations,

the other would violate the rights of nature. Both would be con-

trary to the natural or necessary law of nations.

With these restrictions however, it is the right of every nation

to determine by what means any one shall become entitled to the

quality of a citizen, or to admission in tothe body of the political

society.

On this subject different nations have various regulations ; as

well in regard to the right of citizenship derivable from the place

of nativity, as to the naturalizing of foreigners.

B) The first section of this statute con-

tains merely the preamble which adverts

tothe confusion that had been the conse-

quence of the late pestilence. The 2nd

sect. notices that doubts had arisen wheth-

er children born beyondsea could inherit.

The 3d sect. declares that the children of

the king, wherever born shall inherit.

The 4th sect. naturalizes certain persons

by name. The 5th sect. which is contain-

edin the text, is the only part of the sta-

tute interesting to us. The 6th and last

section provides for the trial of questions

ofbastards, ofpersons born beyond sea.
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"The natives or indigines," says Vattel, 1 " are those born in the

country of parents who are citizens." These become citizens, it

is believed in every community merely bytheir tacit consent.

Bythe laws of England, however, not only the children of citi-

zens, but of aliens born within the British dominions become citi-

zens, by birth, provided at the time of their birth their parents

were under actual obedience to the king.2 An alien is one whois

born out of the dominions of the king. To this latter rule how-

ever, there were some exceptions by the common law ; and more

have been introduced by statute. The children of ambassadors,

born in a foreign country are not aliens, if their parents be en-

glish according to the common law.*

By the statute 25 Edward III . ( in the text) provision is made,

in favor of the children of subjects , born in foreign countries.-

This provision of the law was probably designed to favor com-

merce; hence it has been attempted in the construction of it, to

restrict its application to the children of merchants and of persons

going and continuing abroad with license. But a more enlarged

and liberal construction appears to have prevailed even in early

times.6

Ifan English merchant goes beyond sea, and takes an alien wife

the issue shall inherit him; so if an English woman goes beyond

sea and takes an alien husband the children shall inherit her.-

For though the statute be in the conjunctive, yet it hath been con-

strued inthe disjunctive. And the statute 7 Anne c. 5 § 3, is cal

culated to remove all doubts on the subject. By 4 Geo. II. c. 21 ,

the statute of 7 Anne is explained, to children whose fathers at

their birth were natural subjects of Great Britain, but not to chil-

dren whose fathers, at their birth, were attainted ofhigh treason

in England, or Ireland, or liable, on their return, to the penalties

oftreason or felony ; or were in the service of any foreign state

at enmity with Great Britain. By the statute of 13 Geo. III.

sons born out of the allegiance, whose fathers (by the 4 Geo. II.

explaining 7 Anne) are entitled to the rights of natural subjects,

shall also be natural subjects.

per

A man may be admitted to a limited participation of the rights

of citizenship, by being made a denizen , which in England may

be obtained by the king's patent ; or he may be naturalized and

thus become a citizen, and be entitled to the full enjoyment ofthe

rights of citizenship.-These rights however, in England can only

be conferred by act of parliament.

The act of 12 and 13 Will . III . c. 2, declares that even persons

80 naturalized shall be debarred of certain privileges ; and by the

stat. 1 Geo. I. S. 2. c. 4, it is declared that from thenceforward,

1. Lawofnations, book 1, c. 19.

2. 7 Co. 1 to 28 Calvin's case. 1. Bac.

Abr. tit. Alien A. p. 77. Vattel b. 1. c. 19.

3. 7 Co. Calvin's case.-Cro. Eliz. 3.

Sid. 198.

4. 7 Co. 18.

5. Lit. Rep. 47.-Ber. tit. denizen 6.

1 Bac. Abr. title Alien A.

6. Cro. Car. 601. Bacon & Bacon Lit

Rep. 22, 24- Sid. 198. Vent. 427.

7. 1 Bac. Abr. tit. Alien A.

8. See statute in the text.
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none shall be naturalized unless the bill contain a clause to declare

that such persons should not be of the privy council ; or a member

of either house ofparliament, or to take any office or place of trust,

either civil or military, or to have any grant of lands, tenements

or hereditaments from the crown to himself, or any in trust for

him ; and that no bill of naturalization shall be received in either

house ofparliament unless such clause be first inserted.⁹

The disadvantages of aliens are many:-by the common law

they can neither hold lands by purchase, descent, dower, or guar-

dianship. And as an alien is incapable of inheriting himself, so

he cannot be inherited ; nor can an inheritance be derived through

him; as ifthe grandfatherbeborn in England-the son an alien-

the grandson born in England- the grandson cannot inherit the

grandfather, because he must in such case represent the father who

cannot be represented . 10 The eldest son an alien, the younger

brother born in England shall inherit the father.1

11 & 12 WILLIAM III. CAP. 6. A.D. 1700.

An Act to enable his Majesty's natural born subjects to inherit the

estate oftheir ancestors, either lineal or collateral, notwithstand-

ing their father or mother were aliens.

WHEREAS divers persons, born within the king's dominions,

are disabled to inherit and make their titles by descent from their

ancestors, by reason that their fathers or mothers, or some other

ancestor (by whom they are to derive their descent) was an alien,

and not born within the king's dominions : For remedy whereof,

be it enacted by the king's most excellent majesty, by and withthe

advice and consent of the lords spiritual and temporal, and com-

mons, in this present parliament assembled, and by the authority

ofthe same, That all and every person or persons, being the kings

natural born subject or subjects within any of the king's realms or

dominions, shall and may hereafter lawfully inherit and be inher-

itable as heir or heirs to any honours, manors, lands, tenements or

hereditaments, and make their pedigrees and titles by descent

9. But when any foreigner, distinguish-

ed by eminence of rank, or services, is

naturalized, it is usual first to pass an act

for the repeal of these statutes , in his fa-

vor, and then to pass an act of naturaliza-

tion without any exception . See Harg.

Co. Litt. 129.a note 1.

10. Co. Litt. 8.-Hard. 224.

11. ib.

a

1

B

is

P

St
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from any of their ancestors lineal or collateral, although the father

and mother, or fathers or mothers, or other ancestor of such per-

son or persons, by, from , through, or under whom he, she, or they

shall or may make or derive their title or pedigree, were or was,

or is or are, or shall be born out of the king's allegiance, and out

of his majesty's realms and dominions, as freely, fully, and effec-

tually, to all intents and purposes, as if such father or mother, or

fathers or mothers, or other ancestor or ancestors, by, from,

through, or under whom he, she, or they shall or may make or de-

rive their title or pedigree, had been naturalized or natural born

subjects, or subjects within the king's dominions ; any law or cus-

tom to the contrary notwithstanding.

There was an extreme hardship in the law on this subject, as

respected deriving an jinheritance through an alien, and the stat.

in the text provided a most desirable remedy.

An alien, however, although he cannot hold land by purchase,

may lease a house for his habitation, for years, for the encourage-

ment of commerce ; but if he die, or depart the kingdom, before

the lease expires, it goes to the king. 12

An alien friend may maintain personal actions, but neither real

nor mixt actions. And an alien enemy, 13 residing in the king-

dom, with a safe conduct, or under the king's protection, may

maintain a personal action.14.

The captain of an enemy's ship has maintained an action upon

a ransom bill.15

Ifan alien enemy bring a personal action , the defendant may

pleadinabatement or in bar that the plaintiff is an aljen enemy.14

12. Co. Litt. 2.b Contra And. 25. N.

Bendloe 36. And see in Cro. Car. 8. a

case where administration to an intestate

alien was granted to his nephews and nie-

ces who were also aliens, and part of the

estate consisted of leases for years. See

also Harg. Co. Látt. 2. n . 8.

13. Whether aman be, at any particu

lar time, an alien friend or alien enemy,

depends not upon himself, but upon the

government to which he belongs. Who

shallbe said to be an alienenemy, and how

it shall be tried , see 9 Co. 31.-That it

shall be tried bythe record ifhe be in a-

mityor not, viz. a proclamation ofwar.

It is usual now on declaring war, to quali-

fy it in the proclamation, by permitting

the subjects ofthe enemy, resident in En-

gland, to continue so long as they peacea-

bly demean themselves ; whilst they so

continue they are deemed in effect, alien

friends. Harg. Co. Litt. 131.b note 1.-

See also Bac. Abr. 83. Cro. Eliz. 142.→→

Owen 45. Salk 46, p . 12.

14. Aliter of one commorant in his own

country - See Salk 46, p. 11. Wells and

Williams Ld. Ray. 282. Fost. Cr . Law 186.

But an alien enemy who has such protec

tion must plead it. Farest. 150. Sylvestu's

case Ld. Raym. 283 853. 2 Stra. 10 82.

15. 3. Bun. 1734. Recordv Bettenham.

16. Co. Litt. 129. Lutw. 38. 3 Inst. Cl

16. Alien enemy is a good plea in bar to

the action. 6 Term. Rep. 23. 35.
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7 ANNE CHAP. 5. A.D. 1708.

An Actfor naturalizingforeign Protestants.

§ III. AND be itfurther enacted, by the authority aforesaid :--

That the children of all natural born subjects , born out of the legi-

ance of her majesty, her heirs and successors , shall be deemed ad-

judged and taken to be natural born subjects of the kingdom, to all

intents, constructions and purposes whatsoever.

Children ofnatural born subjects born abroad, to be deemed na-

tural born subjects :-explained by 4 Geo. 2 c. 21.¹

Prior to the American revolution , the stat. 13 Geo. II. c. 7,8

prescribed the general rule for naturalizing such foreign Protes-

tants, and others therein mentioned, as were settled , or should

settle in the colonies. An act of assembly was passed in 1742-3,

extending, under certain formalities, the rights of naturalization

to persons who, though not ofthe society called Quakers, consci-

entiously refused to take an oath.

On the establishment of the revolution, these provisions were

superseded by a constitutional declaration in the old frame ofgov-

ernment, by which every foreigner, of good character, coming to

settle in Pennsylvania, having first taken the oath of allegiance,

was enabled to purchase and hold real estates; and afterone year's

residence was invested with all the rights of a natural born citi-

zen, except that he was not capable of being elected a member of

the legislature, till after a residence of two years. During the

continuance ofthe test laws, the same oath of allegiance was pre-

scribed to aliens who wished to acquire, and to natives who wish-

ed to exercise the rights of citizenship ; but when the test laws

were abolished as to the inhabitants in general by the act of 13th

March 1789,3 a new test was therein prescribed to emigrants, re-

ferring to the constitutional provision on this subject.

1. 6 Ruff. St. at large p. 339.

2. ib p. 384

3. The act of 13th March, 1789, is ex-

tinct. Beingintended merely to carry in-

to effect the 42d section ofthe old consti-

tution, when that which was the founda-

tion, was done away, the superstructure

was likewise virtually destroyed. See 4

St. Laws-Sm. Ed . 363-2 Dal.-Rep.

373- U.S.v Villato.

4. Some other acts were passed relative

to foreigners, which are now no longer in

force. An act of 11th Feb. 1789, made

it lawful for any foreigner (from that time

till 1st Jan. 1792) not being a subject of a

state at war with the United States, to

purchase and hold lands within this com-

monwealth. This act expired by its lim-

itation but was revived, and continued for

threeyears, bythe act of8thMarch, 1792.

And by an act of 12th Feb. 1795, it was

continued for two years longer when it

was suffered to expire.

By an act of 11th April, 1799, it was de-

clared lawful for aliens, not being the sub-

jects of nations at war with the U. S. and

who had declared their intentions to be-

come citizens agreeable to the laws ofthe

U. S. to purchase and hold lands within

the commonwealth. The 2§. of the act

provides that aliens who have already

made any bona fide contract, or received

any patent or conveyance for or on ac-

count of the purchase ofany lands, shall

take and hold the same.

This act was supplied and repealedby

the act of 10th Feb. 1807.4 St. Laws

Sm. Edition 362.
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ofBythe constitution of the United States however, the power

naturalizing foreigners is vested EXCLUSIVELY," in the legislature

ofthe United States.

The §8 ofthe first article of the constitution, declares that con-

gress shall have power, " To establish an uniform rule of natu-

ralization, throughout the United States."

To carry into effect this power several acts of congress have

since been passed on that subject : all of which, preceding that of

the 14th April, 1802,6 are hereby repealed and supplied .

By that, and subsequent acts of congress, the terms upon which

the right of citizenship may be obtained by any alien, being a free

white person, are prescribed, and are as follow:

8

First. He shall have declared on oath before the supreme, supe-

rior, district, or circuit court,' of some one of the states, or terri-

tories, or before a circuit or district court of the United States,

three years at least before his admission, that it was, bona fide,

his intention to become a citizen of the United States, and to re-

nounce forever all allegiance and fidelity to any foreign prince,

potentate, state or sovereignty whatever, and particularly, by

name, the prince, potentate, state or sovereignty, whereof such

alien may at the time, be a citizen or subject.

5. Iam aware that it has been made a

question whether a foreigner may not be

permitted to become a citizen ofa partic-

ular state without being a citizen ofthe U.

S. Ifit be affirmed that he cannot; and

that the power ofnaturalizing is exclu-

sively vested in the Federal Government,

the position, it is conceived, is clearly de-

fensible, as well fromthe obvious import

ofthe constitutional provision, as from ju-

dicial decisions, and the legislative con-

struction which it has received.

The language of the constitution is so

plain and clear, that it seems difficult to

ascribe to it any meaning but the one.

The rule of naturalization shall be uni-

form throughout the U. S. Thatis to say,

-There shall notbe one rule in one state,

and a different rule in another ; but one

rule shall pervade the whole ; and con-

gress shallestablish that rule.

A different construction would produce

some strange incongruities.

Thus, state citizenship would enable

those who were aliens bythe laws of the

U.S. to participate in the election ofmem-

bers ofthe legislature of the U. S. and of

the president. For, by the constitution,

senators of the U. S. are to be chosen by

the state legislatures ; and to vote for

members ofthe House ofRepresentatives

of the U.S. or electors of president ofthe

U. S. a person need only possess "the

qualifications requisitefor electors ofthe

mostnumerous branch of the state legis-

lature." Further, bythe § 2 ofthefourth

article, " The citizens ofeach state shall

be entitled to all the privileges and immu-

nities of the several states."
Of conse

quence, one state according to this doc-

trine, might make citizens for all the rest

ofthe states, not only without their con-

sent, but against it.

The doubt seems to have originated, in

the case of Collet v Collet [2Dal. re. 295]

determined by the Circuit court U. S.-

But that decision was predicated uponthe

supposed existence of the act of 13th

March, 1789 , which had in fact ceased to

exist with the old frame of government.

See the case of U. S. v Villato, 2 Dal. rep.

370. Various other judicial decisions im-

pugn the doctrine laid down in Collet v

Coilet. And the acts ofthe legislature of

Pennsylvania respecting aliens, evidence

an opinion that the power of naturalizing

belonged exclusively to the U. S.

6. Laws U. S. vol. 6. p.

7. Bythe § 3 of the act of 1802, it is

declared that every court ofrecord in any

individual state, having common lawjuris-

diction, and a seal, and clerk or prothono-

tary, shall be considered as a district court

within the meaning ofthe act ; and every

alien who may have been naturalized by

such court shall enjoy the samerights and

privileges as ifhe had been naturalized in

a district or circuit court ofthe U.S.

8. See act 22d March, 1816. post.
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Secondly. He shall, at the time of his application to be admit-

ted, declare on oath or aflirmation, before some one ofthe courts

aforesaid, That he has resided within the United States five

years at least, and within the state or territory, where such court

is held, one year at least: that he will support the constitution of

the United States ; and that he doth absolutely and entirely re-

nounce, &c. [as in the declaration of intention which proceedings

shall be recorded by the clerk of the court.

Thirdly. The applicant for naturalization must prove to the

satisfaction of the court,-1 . That he has declared his intention of

becoming a citizen, in the manner required by law, at least three

years prior to his application to be naturalized. 2. That he has

resided within the limits and under the jurisdiction of the United

States five years, and that during such residence, he has behaved

as a man of good moral character, attached to the principles of the

constitution of the United States, and well disposed to the good

order and happiness of the same. But the oath of the applicant

shall, in no case be allowed to prove his residence.⁹

Fourthly. If the applicant shall have borne any hereditary title ,

or been any of the orders of nobility, he shall in addition to the

above requisites make an express renunciation of his title, or or-

der of nobility; which renunciation shall be recorded in the said

court. But no alien, who is a native citizen, denizen, or subject

of any state or sovereign with whom the U. S. shall be at war, at

the time of his application, shall be then admitted to become a citi-

zen ofthe U.S.ið ..

Bythe § 2, it is further provided , That, in addition to the direc-

tions aforesaid, all free white persons being aliens, who may ar-

rive in the United States after the passing ofthis act shall, in order

to become citizens of the United States, make registry and obtain

certificates, in the following manner, to wit: Every person desir-

ous of becoming naturalized shall, if of the age of twenty-one

years, make report of himself; or if under the age of twenty-one

years, or held in service, shall be reported by his parent, guardi-

an, master or mistress, to the clerk of the district court of the dis-

trict where such alien or aliens shall arrive, or to some other court

of record of the United States, or of either ofthe territorial dis-

tricts of the same, or of a particular state ; and such report shall

ascertain the name, birth, place, age, nation and allegiance of each

alien, together with the country whence he or she migrated, and

the place ofhis or her intended settlement; and it shall be the du-

ty of such clerk, on receiving such report, to record the same in

his office, and to grant to the person making such report, and to

each individual concerned therein, whenever he shall be required,

a certificate under his hand and seal of office, of such report and

registry; and for receiving and registering each report of an indi-

vidual or family he shall receive fifty cents : and for each certifi-

9. See act 14th April 1802. 10. This is agreeable to the law of na-

tions. But see note 13, infra.

C
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1
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cate granted pursuant to the act, to an individual or family, fifty

cents; and such certificate shall be exhibited to the court by eve-

ry alien, who may arrive in the United States, after the passing

of that act, on his application to be naturalized, as evidence of the

time of his arrival in the United States.11 .

By an act of 22d March, 1816, it is provided, That the certifi-

cate of report and registry, required as evidence ofthe time ofar-

rival in the United States, according to the second section of the

act ofthe fourteenth of April one thousand eight hundred and two,

entitled " An act to establish an uniform rule of naturalization,

and to repeal the act heretofore passed on this subject;" and also

a certificate from the proper clerk or prothonotary, of the declara-

tion of intention , made before a court aforesaid, and required as

the first condition, according to the first section ofthe said act shall

be exhibited by every alien, on his application to be admitted a

citizen of the United States, in pursuance of the said act, who

shall have arrived within the limits, and under the jurisdiction of

the United States since the 18th day ofJune one thousand eight

hundred and twelve, and shall each be recited at full length, in

the record of the court admitting such alien ; otherwise he shall

not be deemed to have complied with the conditions requisite for

becoming a citizen ofthe United States . And any pretended ad-

mission of an alien , who shall have arrived within the limits and

under the jurisdiction of the United States since the said eigh-

teenth day ofJune, one thousand eight hundred and twelve, to be

a citizen after the promulgation of this act, without such recital of

each certificate at full length, shall be of no validity or effect un-

der the act aforesaid.

Sec. 2. Provides, That nothing herein contained shall be con-

strued to exclude from admission to citizenship, any free white

person who was residing within the limits and under the jurisdic

tion of the United States at any time between the eighteenth day

ofJune, one thousand seven hundred and ninety eight, and the

fourteenth day of April, one thousand eight hundred andtwo; and

whohaving continued to reside therein without having made any

declaration of intention before a court of record as aforesaid, may

be entitled to become a citizen of the U. S. according to the act

oftwenty-sixth of March, one thousand eight hundred and four,

entitled "An act in addition to an act, entitled "An act to estab-

ligh an uniform rule of naturalization , and to repeal the act here-

tofore passed on that subject." Whenever any person without a

certificate of such declaration of intention shall make application

to be admitted a citizen ofthe U. S. as aforesaid , it shall be prov-

ed to the satisfaction ofthe court, that the applicant was residing

within the limits and under the jurisdiction ofthe U. S. before the

fourteenth day of April one thousand eight hundred and two, and

has continued to reside within the same, or he shall not be so ad-

mitted. And the residence of the applicant within the limits and

11. Act of 1802, § 2. Laws U. S. 6 vol.

G
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under thejurisdiction of the U. S. for at least five years immedi-

ately preceding the time of such application shall be proved bythe

oath or affirmation of citizens of the U. S. which citizens shall be

named in the record as witnesses. And such continued residence

within the limits and under the jurisdiction of the U. S. when sa-

tisfactorily proved , and the place or places where the applicant has

resided for at least five years as aforesaid, shall be stated and set

forth, together with the names of such citizens in the record of the

court admitting the applicant ; otherwise the same shall not entitle

him to be considered and deemed a citizen ofthe United States.

The children of aliens, born within the U. S. are aliens ; they

do not acquire citizenship by birth; 12 but remain in the condition

oftheir parents ; however, the naturalization ofthe father natural-

izes all his children, who are in their minority and dwelling with-

in the United States . And if after a compliance with the first

condition, i . e. declaring his intention to become a citizen, and

having pursued the directions prescribed in the second section of

the act of 1795, he should die, before he is actually naturalized,

the widow and children of such alien shall be considered as citi-

zens of the United States, and shall be entitled to all rights and

privileges as such, upon taking the oaths prescribed by law. 13

12. In this particular our laws differ

from the English laws ; but are more con-

sistent with reason and the laws ofnature.

"It is presumed," says Vattel, "that ev-

ery citizen, on entering into society, re-

serves to his children the right of their

becomingmembers . The country ofthe

fathers is that of the children; and they

become true citizens by their tacit con-

sent." In order to be of the country it

is necessary, that a person be born of a

father who is a citizen, for if he is born

there of a stranger, it will onlybe theplace

ofhis birth, and nothis country." "By

the laws of nature alone children follow

the condition oftheirfathers, and enter in-

to all their rights ; the place of birth pro-

duces no change in this particular, and

cannot of itselffurnish any reason for tak-

ing from a child what nature has given

him." Law of Nations, B. 1. c. XIX.

The English rule upon this subject

seems to be irreconcilable with the first

principles ofthe law of nations ; and when

considered in connexion withthe doctrine

ofperpetualallegiance, and its consequen-

ces, is at variance with the most obvious

rights of nature ; and the best feelings of

the human heart.

If a country be conquered by Great

Britain, say a part of France, and, after a

time, the french should repossess them-

selves of the country, and expel the invad-

ers. This consequence, by the english

law, would result, that all the children

born in that country during the time that

it was subject to Great Britain, would be

british subjects, though born of French

citizens [ 8 Co. Calvin's case, p. 22. ] By

the laws of France they would be french

subjects, being the offspring of french

citizens or subjects.

The unfortunate beings who might

come into the world during such a period,

would be claimed by two countries and

would not dare to defend either. Ifin de-

fence of the land oftheir fathers, they op-

posed Great Britain they would be guilty

of high treason, becausethey happened to

draw their first breath, in that country,

whilst it was under the dominion of En-

gland.-If, on the other hand, they oppos-

ed France, they would be subjected to

suffer as traitors, because being the off-

spring of french citizens, they follow the

condition of their parents, and are french

citizens or subjects.

13. 7 Laws U. S. 136. Upon this same

principle, an act of congress was passed

during the late war authorising british

subjects who had declared their intention

to become citizens ofthe United States to

proceed to the accomplishment of their

object. For although it is contrary tothe

law ofnations to naturalize the subject of

any hostile nation, yet the process of na-

turalization having commenced during a

state ofpeace, the intervention ofwar was

not permitted to arrest its progress.- See

Laws U. S. act of 29th July, 1813, c . 35.

Where a british subject had reported

himself, and declared his intention ofbe-
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It is provided, That the right of citizenship shall not descend

to persons whose fathers have never resided within the United

States.14 And also , that it shall never be conferred on any per-

son proscribed by a state, or who has been legally convicted of

having joined the enemy during the revolutionary war, without

the consent ofthe state proscribing such person. 15

Hence it appears, that the right of aliens to purchase property

unconditionally in Pennsylvania, expired on the 12th February,

1797.16

By the act of 10th Feb. 1897,17 alien friends, resident within

Pennsylvania, are impowered to purchase and hold lands, tene-

ments and hereditaments therein; provided that previous to such

purchase they have declared their intentions to become citizens of

the United States, agreeably to the laws of the United States;

provided also that no such alien shall be competent to purchase

and hold more than five hundred acres previous to his becoming a

citizen of the United States.

Bythe act of20th March, 1811,18 purchases ofreal estate made

by resident aliens, previous to declaring their intention tobecome

citizens, and who since purchasing have become naturalized, are

declared to be valid. This provision is extended to all such pur-

chases made prior to the 22d March, 1814.19

The §2 provides, That in all cases where aliens have purchas-

ed real estate, and sold the same to citizens of the United States,

the sales shall be valid, and shall vest the title in the purchaser as

effectually as if the said aliens had been citizens.

An act of 22d March, 1814,20 declares that it shall be lawful

for any alien who on the 18th June 1812, resided, and has since

continued to reside in this commonwealth, and who is the subject

of any sovereign or state, at war with the U. S. after having filed

according to law, his intention to become a citizen of the U.S. to

receive, hold and convey any lands not exceeding in quantity 200

acres, nor in value 20,000 dollars,

coming a citizen inthe manner prescribed

bythe laws ofthe United States, but died

before naturalization, it was decided that

his children could not be naturalized in

time of war. By Tilghman, Ch. J. and

Brackenridge J.-J. Yates dissenting.

Binney.

14. The question whether a british

subject, born before the American revo-

lution is capable of inheriting lands in the

U. S. has undergone considerable discus-

sion.

Froman analogy to the principles laid

down in Calvin's case, it was contended

that such an one might inherit: the two

countries being under one common sover-

eignty atthe time ofhis birth. Butit was

decided bythe supreme court ofthe U. S.

that he was incapable of inheriting lands

in the U. S. and they said that the doc-

trine maintained in Calvin's case would

not apply. There the antenatus was

bornunderthe allegiance ofthe same sov-

ereign, in whose dominionsthe inheritance

was claimed, whereas in this case the Bri-

tish subject never owed allegiance to the

government ofthe U. S.-4 Cranch 322.

Dawson's Lee v. Godfrey. The same

point has also been determined in the su

preme court ofPennsylvania, 3 Binny 75.

Lee ofJackson v. Burns. See also

15. Laws U. S. 6 vol . p. 74.

16. See note 4 ante.

17. 4 St. Laws, Sm. Ed. 362 ,

18. 5 St. Laws, Sm. Ed. 211..

19. By act 22d March, 1814-11 St.

Laws, part 2d, sess. 2, 180 .

ib.20. ib.
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"An act to declare and regulate escheats" passed 23d Februa-

ry, 1791,21 reciting that- Whereas, it is proper that persons

purchasing lands in this state may transmit their possessions to

their children, relatives and friends who may still remain in , and

be the subjects offoreign states," provides, That every person

being a citizen or subject of any foreign state shall be able and

capable in law, of taking by devise or descent, lands or real prop-

erty, and of holding and disposing of the same, in as full and am-

ple a manner as citizens may or can do."

It further enables all such persons to dispose of their goods and

effects, by testament, donation or otherwise, and their representa-

tives, in whatever place they may reside, shall receive the succes-.

sion according to the laws of this commonwealth- provided that

the act shall not be construed to prevent the sequestration of the

real or personal estates of alien enemies during the continuance

of a war.

AMENDMENT.

*14 EDWARD III. CAP. 6. A.D. 1340.1

A record which is defective by misprision ofa clerk, shall be

amended.

ITEM it is assented, That bythe misprision of a clerk in any

place wheresoever it be, no process shall be annulled , or discon-

tinued, by mistaking in writing one syllable, or one letter too

much or too little ;(2) but as soon as the things is perceived by

challenge of the party, or in other manner, it shall be hastily

21. In a note in Carey and Bioren's edi-

tion, [ 3 vol. p. 298 ] it is said that this act

has expired: Mr. Smith however, evi-

dently inclines to the opinion that it is still

in force. He remarks that there is no de-

cision either impeaching or recognizing it.

That the act is perfectly reconciliable

withthe case of Jackson's Lee v Burns [3

Binny 75 ] there the determination was

that the right to inherit must exist at the

time of the descent cast, which in that

case wasin the year 1784 ; and there is

nothingretrospective in the act of 1791-

The word purchase if used in its techni-

cal sense bythe legislature in subsequent

acts might indeed render them so incon-

sistent with this act as to imply a repeal of

it; [as purchase in legal acceptation, im-

ports any acquisition oflaws or tenements

otherwise than by act oflaw, or by injury

and wrong : of course onewho obtains land

by devise is a purchaser] but the learned

editor is of opinion that the technical idea

ofthe word purchase was not probably in

contemplation ofthe legislature whenthey

used it in subsequent acts. See the note

on this subject, 4 St. Laws Sm. Ed. 367.

4

1. This was the first statute of amend

ment. It is worthy of remark, that from

this period the statutes begin to assume a

new and more regular form . The titles

are generally in English, though the body
of the statutes continued to be written in

the norman french, or latin languages

till the reign ofRichard III.



AMENDMENT. 29

amended in due form, without giving advantage to the party that

challengeth the same because of such misprision.

5 Co. 45.- 8 Co. 157.- Bro. Amend. 9, 10, 18, 20, 24 , 27, 32, 113. Explained by

9 II. 5. stat. 1. c . 4. See further 8 R. 2. c. 4.- 1 H. 5. c. 5.- 4 H. 6. c . 3.-8 H. 6. c.

12, 15.- 10 H. 6. c. 4.- 18 H. 6. c. 9.- 5 El . e . 23.- 27 El. c . 5.-And 4 Anne c. 16.

What defects may be amended, and what not.

The numerous statutes of amendment andjeofaile, which, from

time to time, have been enacted, as well as other circumstances

seem to countenance the inference that few amendments were

authorised by the common law. It will be found, however, that

many ofthe provisions of these statutes are merely declaratory of

the existing law. A circumstance by no means unusual, in those

early times, when it seems that even statutes of the greatest con-

sequence were little known to the generality ofthe people.

The amendment ofform, in such a way as to attain the real

merits and justice of the case, is so congenial to the principles

upon which all laws ought to be administered, that it would be a

foul blot upon the common law ; and a subject of regret to the ad-

mirers of that system, if it really countenanced the absurd strict-

ness, which, at one period, prevailed on this subject.

That fastidious circumspection observable in the courts former.

ly, in relation to amendments, is attributable to the tyrannical per-

secution of the judges, carried on by Edw. I. about the eighteenth

year of his reign, for the shameful purpose of replenishing his

empty coffers.

So greatly were they alarmed at these severities, that through

fear ofbeing said to do wrong, they hesitated to do what was right.

An apparent timidity but real sullenness took place in their minds,

accompanied with such a narrowness of thinking, that every slip

of the pleader became fatal to the cause of his client. Succeed-

ingjudges followed these absurd precedents to the great obstruc

tion ofjustice and the ruin of suitors ; who suffered no less from

the inveterate obstinacy, and unreasonable strictness of courts,

than they could have done from their iniquity and injustice.-

After verdicts and judgments upon the merits, they were fre-

quently reversed for slips ofthe pen and mis-spellings, and justice

was perpetually entangled in a net ofform. " The legislature"

(judge Blackstone observes) " hath therefore been forced to inter-

pose, by no less than twelve statutes to remedy these opprobrious

niceties ; and its endeavours have been of late so well seconded

by judges of a more liberal cast, that this unseemly degree of

strictness is almost entirely eradicated ; and will probably in a

2. So called because when a pleader

perceives any slip in the form of his pro-

ceedings and acknowledges such error

(Jeofuile) heis at liberty by these sta-

tutes to amend it ; which amendment is

seldom actually made, but the benefit of

the acts is attained by the court's over

looking the exception, 3 Blk. Com. 407.
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few years be no more remembered, than the learning of essoins

and defaults, or the counter-pleas of voucher are at present."

993

As the statutes of amendment and jeofaile do not extend to cri-

minal cases, a fair opportunity has been afforded of ascertaining, by

decisions ofthe enlightened and independent tribunals of modern

times, the extent to which such amendments might be carried by

the common law, which in respect to amendments, makes no dis-

tinction between criminal and civil suits. Upon a review ofthese

decisions it will be readily perceived, that, according to the sound-

est and best established principles of the common law, amend-

ments may be made to an extent that would have astonished and

alarmed greatly, as well the bench as the bar, in ancient times.

The statute in the text authorises the amendment of a letter, or

a syllable ; and we are told, by lord Coke, that the statute was

construed so favorably that the judges extended it to a WORD.4

But they doubted whether they could make these amendments as

well afterjudgment as before ; which occasioned the 9 Hen. V. c.

4. by which it is declared that the judges shall have the same

power as well after as before judgment, as long as the record or

process is before them; and this statute is confirmed by 4 Hen.

VI. c. 3. with an exception that it shall not extend to process on

outlawry or to records or processes in Wales. These statutes of

9 H. V. and 4 H. VI. gave power to amend processes, which the

judges did not construe in alarge, or liberal signification, so as to

comprehend the whole proceedings; but confined it to the mesne

process and jury process : Therefore to enlarge the authority of

the courts the statutes of 8 H. VI. c. 12. and 8 H. 6. c. 15. were

enacted. By these statutes power is given to amend as well after

as before judgment as long as the record is before them.

As these statutes extended only to what the judges might in-

terpret misprision [ mistake or error] of their clerks and other

officers, it was found by experience, that many just causes were

overthrown in consequence of a want ofform not aided by any of

these statutes, though they were good in substance : wherefore for

the further relief of suitors the 32 H. 8. cap. 30 was enacted.

3. 3 Blk. Com . 411.

4. 8 Co. 158a. It might be supposed

that this was allowing themselves no ex-

traordinary latitude of construction ; es-

pecially as at this period, no one, not even

the greatest clerks, could spell with any

accuracythe same word in the same

period is often spelt in a different man-

ner, throughout the body of the ancient

Accuracy of spelling, before

the use ofprinting, was not to be expect

ed, [Obs. on the stat. 193 ]-Yetit seems

that such freedom with the statute was

not takenunadvisedly, for we are inform-

ed thatjudge Thorp and sir Hugh Green

went tothe council, where twenty-four of

the bishops and earls were assembled, and

statutes.

demanded ofthem who made the statute,

ifthe word might be amended. And the

archbishop said that it was a nice demand,

and a vain question of them, ifit might be

amended, or not ; for he said that it might

be as well amended as if it were a letter,

for if a letter or a syllable fail in a word, it

is no word. And so Thorp said that it

should be amended, for the lords who

made the statute said, their meaning was

that in all these cases the process should

be amended. [39 E. 3. 21a. ]

At that period it appears to have been

usual for thejudges togoto the parliament

to find out the meaning ofthose who made

the law. 11 H. 4. 70.

5. 8. Co. 157b.
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* 9 HENRY V. CAP. 4. A.D. 1421.

Thejustices may amend defaults in records, or process after

judgment given.

ITEM, Whereas it was ordained and established in the statute

made the fourteenth year of king EDWARD the third after the con-

quest, that for misprision of the clerk in any place wheresoever it

be, the process of the plea should not be avoided nor discontinued,

by mistaking in writing one letter or syllable too much or too lit-

tle,(2) but as soon as the thing is perceived by challenge of the

party, or in other manner, it should hastily be amended in a due

form, without giving advantage to the party that challengeth the

same because ofsuch misprision ;(3) the king our sovereign lord,

considering the diversity of opinions which have been upon the

said statute, and to put the thing in more open knowledge, hath

declared and ordained at this time, by authority of this present

parliament, that the justices before whom such plea or record is

made, or shall be depending, as well by adjournment, as by wayof

error, or otherwise, shall have power and authority to amend such

record and process, as afore is said, according to the form ofthe

same statute, as well after judgment in any such plea, record, or

process given, as before judgment given in any such plea, record,

or process, as long as the same record and process is before them,

in the same manner as the justices had power to amend such re-

cord and process before judgment given by force of the said statute

made in the time ofthe said king EDWARD.(4.) And that this or-

dinance endure till the parliament that shall be first holden after

the return ofour sovereign lord the king into England, from be-

yond the sea.

See further what de-

c. 4-18 Hen. 6. c. 9-5 Eliz. e.

Dyer 342. 5 Co. 45.

Made perpetual by 4 Hen. 6. c. 3-8 Hen. 6. cap. 12, 15.

fects are amendable 10 Hen. 6. cap. 4-18 Hen. 6.

23-27 Eliz. c. 5——And 4 Anne c. 16-8 R. 2. c. 4.
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* 4 HENRY VI. c. 3. A.D. 1425.

Justices in certain cases may amend their records according to

former statutes.

ITEM, Whereas at the parliament holden at Westminster the

second day of May, the ninth year of the reign of king HENRY,

father of our lord the king that now is, it was rehearsed, how that

at the parliament holden at Westminster the XIV. year of king

EDWARD the third, it was ordained by the authority of the said

parliament, that for misprision of a clerk, in whatsoever place it

be, no process or plea should be undone nor discontinued , by over-

sight in writing a letter or syllable too much or too little,( 2 ) but

as soon as the thing were perceived by challenge of the parties, or

in other manner, it should be hastily amended in due form, with-

out giving advantage to the party that challengeth the same be-

cause of such misprision ;(3) the said late king HENRY, consider-

ing the diversities of opinions which men had upon the said sta-

tute, and to put the thing in more open knowledge, did declare

and ordain, by authority of the said parliament holden the said

ninth year, That the justices before whom such plea or record is

made, or shall be depending, as well by adjournment as by way

of error or otherwise , shall have power and authority to amend

such record and process, as well after judgment given as before,

by force ofthe said statute made in the time of the said king Eb-

WARD, which ordinance should endure till the next parliament,

which should be holden after the return of the said king HENRY

the father into England from beyond the sea, and which now is de-

terminedby thedeath of the said late king HENRYthe father :(4)——

Our sovereign lord, bythe advice and assent aforesaid, hath ordain-

ed and established , That the said statute and the effect ofthe

made the said ninth year, shall hold strength, force, and effect, in

every record and process of the same, as well after judgment

given upon a verdict passed , as upon a matter in law pleaded, as

a statute available and effectual in law to endure forever.(5) Pro-

vided always, That this statute do not extend to records and pro-

same,
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cesses in the parts of Wales, nor to records and processes whereby

any person is or shall be outlawed at any man's suit.

3 Rich. 2. c. 4.- 1 Hen. 5. c. 5.-9 Hen. 5. c. 4.- 5 Co. 45.- 8 Co. 157. Dyer 260,

342-Aconfirmation ofthe stat. of14 Ed. 3 stat. 1. c. 6. and9 H. 5. c. 4. authorising

justices to amend records. Seefurther 8 H. 6. c. 12 and 15.-10 H. 6. c. 4.— 18 H. č.

c. 9.-5 Eliz. c. 23.-27 Eliz. c. 5. and 4 Anne c. 16. what defects may be amended

and whatnot.

* 8 HEN. VI. c . 12. A.D. 1429.(A

Nojudgmentorrecord shall be reversed for any writ, process, &c.

rased,

What defects in records may be amended by the judges, and

what not.

ITEM, our lord the king hath ordained and established by the

authority ofthis present parliament,-That for error assigned, or

to be assigned, in any record, process, or warrant of attorney, ori-

ginal writ or judicial, panel or return, in any places of the same

rased or interlined, or in any addition, substraction or diminution

of words, letters , titles, or parcel of letters, found in any such re-

cord, process, warrant of attorney, writ, panel, or return, which

rasings, interlinings, addition, substraction, or diminution , at the

discretion ofthe king's judges of the courts and places, in which

the said records or process by writ of error, or otherwise, be cer-

tified, do appear suspected, no judgment nor record, shall be re-

versed nor annulled.

II. And that the king's judges of the courts and places in which

any record, process, word, plea, warrant of attorney, writ, panel,

or return, which for the time shall be, shall have power to examine

such records, process, words, pleas, warrants of attorney, writs,

panels, or return, by them and their clerks, and to reform and

amend (in affirmance of the judgments of such records and pro-

cesses) all that which to them in their discretion seemeth to be

misprision of the clerks in such record, processes, word, plea,

warrant of attorney, writ, panel, and return ;(2) except appeals,

A) Onlythe two first sections of this

statute arein force. See Report of the

Judges. The 3rd section relates tothe

imbezilling of a record of the courts of

chancery, exchequer, B. R. or C. B.

H

whereby anyjudgment shall be reversed

declaring the offence to be felony.

The 4th (and last) section relates to re

cords inrolled in chancery.
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indictments of treason and of felonies, and the outlawries of the

same, and the substance of the proper names, surnames, and ad-

ditions left out in original writs and writs of exigent, according to

the statute another time made the second year of king Henry

father to our lord the king that now is, and in other writs con-

tainingproclamation ;( 3) so that by such misprision of the clerk no

judgment shall be reversed nor annulled .(4) And if any record,

process, writ, warrant of attorney, return, or panel be certified

defective, otherwise than according to the writing which thereof

remaineth in the treasury, courts, or places from whence they be

certified, the parties in affirmance of the judgments of such record

and process shall have advantage to alledge, that the same writing

is variant from the said certificate, and that found and certified,

the same variance shall be by the said judges reformed and

amended according to the first writing.

Nojudgment nor récord shall be reversed nor avoided for any writ, return, process,

&c. rased or interlined. Dyer 105, 180, 225, 232, 260, 342. 5 Co. 45. & Co. 138.-

Cro. Jac. 119. Cro. Car. 271. The judges may reform all defects in records which

be misprision ofthe clerk. 14 Ed. 3. stat. 1 c. 6.- 9 H. 5. e. 4.-4 H. 6. c. 3.-8 H.

6. c. 15.-4 Mod. 6, 247.-What defects in records may not be amended 27 El. c. 5.-

1 H. 5. c. 5. See further 10 H. 6. c. 4-18 H. 6, c. 9-5 El. c. 23, & 4 Anne c. 16. what

defects may be amended and what not.

* 8 HEN. VI. CAP. 15. A.D. 1429.

Thejustices mayin certain cases amend defaults in records,

ITEM, it is ordained and established, that the king's justices,

before whom any misprision or default is or shall be found , be it in

any records and processes which now be, or shall be, depending

before them, as well by way of error as otherwise, or in the re-

turns of the same, made or to be made, by sheriffs, coroners, bail-

iffs offranchises, or any other, by misprision of the clerks, or any

ofthe said courts of the king, or by misprision of the sheriffs, under-

sheriffs, coroners, their clerks, or other officers, clerks , or other

ministers whatsoever, in writing one letter or one syllable too

much or too little, shall have power to amend such defaults and

misprisions according to their discretion, and by examination

thereof by the said justices to be taken where they shall think

needful.(2) Provided that this statute do not extend to records

and processes in the parts of Wales,(3) nor to the processes and
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records of outlawries offelonies and treasons, and the dependen-

ces thereof.

8 Co. 162.- 1 Roll. 447-Processes in Wales and outlawries. 14 Ed. 3. 8. 1. c. 6.

-8R. 2. c. 4.- 1 H. 5. c. 5.-9 H. 5. st. 1. c. 4.4 H. 6. c. 3.-8 H. 6. c. 12. See fur-

ther 10 H. 6. c. 4.- 18 H. 6. c. 9.-5Eliz. c 23. 27 Eliz. c, 5.--And à Anne, c. 16.

Whatdefects may be amended and what not.

* 32 HENRY VIII. CAP. 30. A.D. 1540.

Mispleadings, Jeofails.(B

FORASMUCH as the party plaintiffs and demandants in all man-

ner ofactions and suits, as well real as personal, at the common

law ofthis realm, before this time have been greatly delayed and

hindered in their suits and demands, by reason ofthe crafty, subtle,

and negligent pleadings of the plaintiffs or demandants, defend-

ants or tenants, where any action or demand hath been sued, had

or made, as well in ministring of their declarations and bars, as

also in their replications, rejoinders , rebutters, joining of issues,

and other pleadings, to the great hurry, delay and hindrance of

the said plaintiffs or demandants, or to the vexation of the de-

fendants or tenants ;(2) insomuch that when the issues joined in

the same actions between the parties to the same hath been tried

and found by the verdict of twelve or more indifferent per-

sons, for the said plaintiffs or demandants, or for the tenants or

defendants, and the justices ready to give judgment for the said

parties for whom the same issue was found, the same parties have

been compelled by the course and order of the common lawofthis

realm afore this time, to re-plead, and the said verdict, so given,

as is afore rehearsed, to be taken as void and of none effect ; some-

time because the issues have been misjoined, and jeofail, and

sometime by taking advantages of the parties own mispleading,

or in the pursuing, mis-continuing or discontinuing of process of

any of the parties, and for divers other causes, the which is

B) "This statute is in for ceexcept the

2d & 3dsections." Report oftheJudges.

The statute consists of but three sections.

The 2d sectiondeclares when anattorney

shall file his warrantin the court atWest-

minsterunder a certain penalty : and the

3d section subjects themto imprisonment

fordelinquency herein.
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thought as well a great slander to the said common law of this

realm, and to the ministers of the same, as also a plain delay and

hindrance unto the said parties, in that they should not have their

judgments when the issue hath been found and tried as is afore

said, to their costs and charges :(3) Be it therefore enacted by the

king our sovereign lord , the lords spiritual and temporal, and the

commons, in this present parliament assembled, and bythe autho-

rity ofthe same,―That from henceforth if any issue be tried by

the oath of twelve or more indifferent men, for the party plaintiff

or demandant, or for the party of the tenant or defendant, in any

manner ofaction or suit at the common law of this realm, in any

of the king's courts of record, that then the justice or justices by

whomjudgment thereof ought to be given, shall proceed and give

judgment in the same ;(4) any mispleading, lack of colour, insuf-

ficient pleading of jeofail,(5) or any mis-continuance or discon-

tinuance, or mis-conveying of process,(6) misjoining of the issue,

lack of warrant of attorney for the party against whom the same

issue shall happen to be tried,(7) or any other default or negli-

gence of any of the parties, their counsellors or attorneys, had or

made to the contrary notwithstanding ;( 8) and the said judgments

thereof, so to be had and given, shall stand in full strength and

force to all intents and purposes, according to the said verdict,

without any reversal or undoing of the same by writ of error, or

of false judgment, in like form as though no such default or ne-

gligence had never been had or committed.

This act extendeth to all writs ofmandamus, &e by 9 Ann. c. 20. § 7-14 Ed. III. st .

1. c. 6.-9 H. 5. c. 4.-4 H. 6. c. 3. and 8 H. 6. c. 12 & 15.-1 Roll. 86, 200, 303, 374.

2Roll. 161, 168 , 187, 368.-Stito 307.2 Cro. 568.-The several inconveniencies

which heretofore followed by delays in suits. Moor 574. pl. 790. pl. 623. pl. 852. pl.

867. pl. 1198.- 1 Cro. 78.-Jones 140.- 33 H. 8. c. 17.-Nels. V. 2. 943.-After an

issue tried there shall be judgment given notwithstanding anyjeofail or mispleading.

Vin. V. 2. 325.- 2 Saund. 318.- 1 Salk. 177, 178.-1 Leon. 175, 238.-2 Leon. 195.

1 Bulst. 25.-2 Bulst. 66.-3 Bulst. 180, 301.-Godbolt 107. pl. 127.-Hob. 69.-5.

Co. 36, 37, 43, 49.- 11 Co. 7.-Bro. Repleader 40.-Dyer f. 284, 353, 367 -Cro. El.

131, 133, 153, 227, 257, 308, 339, 535.-Cro. Car. 90, 278. Continued by 33 H. 8. c.

17.-37 H. 8. e. 23.- Made perpetual by 2 & 3 Ed. 6. c. 32.-Further provided forby

18 El. c. 14-21 Jac. 1. c.13-16& 17Car. 2. c. 8.-22 & 23 Car. 2. c. 4.4 Ann. c.

16.-9 Ann. c. 20-and 5 Geo. 1. c. 13.

Notwithstanding this statute is much more extensive than those

which preceded it, and greatly enlarged the authority of the

judges in amendments in respect to mistakes, yet it remedied no

omission but one, which was the party's own neglect in not filing

his warrant, which circumstance the statute declared should not
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prejudice the right of the prevailing party after verdict. To re-

medytherefore the omissions which the prevailing party might

have been guilty of, as well as those which might occur on the

other side, the statute of 18 Elizabeth, cap. 14. was passed.

* 18 ELIZABETH, CAP. XIV. A.D. 1576.

An actfor reformation ofJeofails.

Be it enacted by the queen's most excellent majesty, the lords

spiritual and temporal, and the commons, in this present parlia-

ment assembled, and by the authority of the same, That if any

verdict oftwelve men or more shall be hereafter given in any ac-

tion, suit, bill, plaint or demand, in any court ofrecord, the judg-

ment whereupon shall not be stayed or reversed by reason ofany

default in form, or lack of form, touching false latin or variance

from the register, or other defaults in form, in any writ original

or judicial, count, declaration , plaint, bill, suit or demand, or for

want ofany writ original or judicial, or by reason ofany imperfect

or insufficient return of any sheriff or other officer, or for want of

any warrant ofattorney, or by reason of any manner of default in

process, upon or after any aid prier or voucher, nor any such re-

cord of judgment after verdict to be given hereafter, shall be re-

versed for any the defects or causes aforesaid; any law, statute

or usage to the contrary notwithstanding.

II. Provided always, and be it further enacted by the authority

aforesaid, That this act, or any thing therein contained, shall not

extend to any writ, declaration or suit of appeal offelony or mur-

der, nor to any indictment or presentment offelony, murder, trea-

son or other matter, nor to any process upon any of them, nor to

any writ, bill, action or information upon any popular or penal

statute ; any thing aforesaid to the contrary notwithstanding.

This act extended to writs ofmandamus, &c. by 9 Ann. c. 20. § 7-14 Ed. 3. st. 1 .

c. 6-9 H. 5. c. 4-4H. 6. c. 3. and 8 H. 6. c. 12 & 15. After verdict given in a court

ofrecord there shall be no stay ofjudgment, or reversing thereof for want ofform, false

latin, variance, &c. When an attorney shall deliver his warrant ofrecord- 1 Bulst.

130, 152-2 Bulst. 67-3 Bulst. 224, 228, 301- Moor 402. pl. 535. pl. 657-1 Leon. 30,

175, 329-2 Leon . 74-March 121- Savil 37, 130-1 Roll. 22, 295, 348-2 Roll. 124,

161 , 168, 247, 255, 265 , 382- Godbolt 107, pl. 127- Goldbu. 126, 188-Hob. 49, 64, 70

-Jones301-5Co. 35, 36, 37, 41-8 Co. 163-Cro.El . 57, 339, 574-Cro. Jac. 188, 236,

674-Cro. Car. 92, 223, 278, 282, 295-Hob. 38. Further provided for 21 Jac. 1. c.

13-16& 17 Car. 2. c. 8-4 Ann. c. 16-9 Ann. c. 20- And see further 5 Geo. 1. c.

13-Nels. V. 2. 943-Vin. V. 2. 328, &c.
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None of these statutes were extended to any except the supes

rior courts, but the subsequent statutes extend to all courts of re-

cord; and remedy several defects and omissions, not included in

the former.

21 JAMES I. CAP. XIII. A.D. 1623.

An act for the further reformation ofJeofails.

WHEREAS in the two and thirtieth year of the reign of king

Henry the eighth, of famous memory, a good and profitable law,

intitled, An act concerning mispleading, jeofails, and attornies,

was made and enacted :( 2) And likewise another good and profit-

able law was made in the eighteenth year of the reign of our late

sovereign lady queen Elizabeth, intitled, An act for reformation

ofjeofails;(3) by which laws many delays ofjudgments were pre-

vented, and yet notwithstanding many things have and daily do

fall out, not yet provided for, nor remedied by the laws before-

mentioned.

9

II. Be it therefore enacted by the authority of this present par-

liament, That if any verdict of twelve men or more shall hereaf-

ter be given for the plaintiff or demandant, or for the defendant or

tenant, bailiff in assize, vouchee, pray in aid, or tenant by receipt,

in any action, suit, bill, plaint or demand in any court of record

thejudgment thereupon shall not be stayed or reversed by reason

ofany variance in form only between the original writ or bill, and

the declaration, plaint or demand ;(2) or for lack ofany averment

ofany life or lives of any person or persons, so as upon examina-

tion the said person be proved to be in life ;(3) or by reason that the

venirefacias, habeas corpora , or distringas is awarded to a wrong

officer, upon any insufficient suggestion ;(4) or by reason the visne

is in some part misawarded or sued out of more places, or of few-

er places, than it ought to be, so as some one place be right

named ;(5 ) or by reason that any of the jury which tried the said

issue is misnamed, either in the surname or addition, in any ofthe

said writs, or in any return upon any of the said writs, so as upon

examination it be proved to be the same man that was meant to

be returned ;(6) or by reason that there is no return upon any of
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the said writs , so as a panel of the names ofjurors be returned and

annexed to the said writ ;(7) or for that the sheriff's name or other

officer's name having the return thereof, is not set to the return of

any such writ, so as upon examination it be proved that the said

writ was returned by the sheriff or under-sheriff, or any such other

officer;(8) or by reason that the plaintiff in an ejectione firmæ, or

in any personal action or suit, (being an infant under the age of

one and twenty years) did appear by attorney therein , and the

verdict pass for him; any law, custom or usage to the contrary

notwithstanding.

III. Provided always, and be it further enacted, That this act,

or any thing therein contained, shall not extend to any writ, de-

claration or suit of appeal offelony or murther,(2) nor to any in-

dictment or presentment of felony, murther or treason, nor to any

process upon any of them,(3) nor to any writ, bill , action or in-

formation upon any popular or penal statute ; any thing therein

contained to the contrary notwithstanding. 5 Geo. I. c . 13.

14Ed. 3. stat. 1. c. 6-9 H. 5. c. 4. This act extended to writs of mandamus, &c.

by 9 Anne, c. 20, sect. 7. The defects ofthe statutes of32 H. 8. c. 30. and 18 Él. c.

14 Godbolt 382. pl. 469, 437. pl. 502. Divers jeofails in suits of law prevented and

reformed-4 Ann. c. 16 Cro. Car. 165, 189, 203, 278, 312, 480-Aleyn 64- Nels.

V. 2. 943. Certain cases excepted, see 16 & 17 Car. 2. c. 8.

The preceding statutes being extended only to the superior

courts: this and the subsequent statutes extended to all courts of

record ; and remedy several defects and omissions not included

in the former.

-The chief design of this statute was to help any mistake in the

jury process ; but there were several things still to be supplied ;

and several others to be adjudged form, which were always con-

strued to be matters of substance, and consequently not aided by

the former acts. Hence arose the statute of 16 & 17 Car. II. c . 8.1

1. Gil Hist. ofC. B. 91.

* 16 & 17 CHARLES II. CAP. 8. A.D. 1664.

An act to prevent arrests injudgment, and superseding executions.

WHEREAS great delay, trouble and vexation, hath been and

still is occasioned to the people of this realm, as well by arresting

and reversing of judgments, as by staying executions by writs of
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error and supersedeas :(2) For remedy thereof, Be it enacted by

the king's most excellent majesty, by and with the advice and

consent ofthe lords spiritual and temporal, and commons, in the

present parliament assembled, and by the authority of the same,

That if any verdict of twelve men shall be given in any action,

suit, bill or demand, to be commenced from and after the five and

twentieth day of March, which shall be in the year of our Lord

one thousand six hundred sixty and five, in any of his majesty's

courts ofrecord at Westminster, or in the courts of record in the

counties Palatine of Chester, Lancaster or Durham, or in his ma.

jesty's courts ofthe great sessions in any of the twelve shires of

Wales; judgment thereupon shall not be stayed or reversed, for

default in form or lack of form ;(3) or by reason that there are not

pledges, or but one pledge to prosecute, returned upon the origi-

nal writ ;(4) or because the name of the sheriff is not returned

upon such original writ ;( 5) or for default of entering pledges upon

any bill or declaration; (6) or for default of alledging the bringing

into court of any bond, bill , indenture, or other deed whatsoever

mentioned in the declaration, or other pleading ;(7) or for default

ofallegation ofthe bringing into court of letters testamentary or

letters of administration ;( 8) or by reason ofthe omission of vi &

armis, or contra pacem ;( 9) or for or by reason of the mistaking of

the christian name or surname of the plaintiff or defendant, de-

mandant or tenant, sum or sums of money, day, month or year,

by the clerk in any bill, declaration or pleading, where the right

name, surname, sum, day, month or year, in any writ, plaint, roll

or record preceeding, or in the same roll or record where the mis-

take is committed, is or are once truly and rightly alledged, where-

unto the plaintiff might have demurred and shewn the same for

cause ;( 10) nor for want ofthe averment ofhoc paratus est verifi-

care ;(11) or for hoc paratus est verificare per recordum ;( 12) or

for not alledging prout patet per recordum ; ( 13) or for that there

is no right venue, so as the cause were tried by a jury of the pro-

per county or place where the action is laid :(14) nor any judg-

ment after verdict, confession by cognovit actionem, or relicta

verificatone, shall be reversed for want of misericordia, or capi-

atur ;(15) or by reason that a capiatur is entered for a misericor-

dia, or a misericordia is entered where a capiatur ought to have

been entered ;(16) nor for that ideo concessum est per curiam is.

2
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entered for Ideo consideratum est per curiam ;(17) nor for that

the increase of costs after a verdict in any action, or upon a non,

suit in replevin, are not entered to be at the request of the party

for whom the judgment is given ;( 18) nor by reason that the costs.

in any judgment whatsoever are not entered to be by consent of

the plaintiff;( 19) but that all such omissions, variances, defects,

and all other matters of like nature, not being against the right of

the matter ofthe suit, nor whereby the issue or trial are altered,

shall be amended by the justices or other judges of the courts

where suchjudgments are or shall be given, or whereunto the re-

cord is or shall be removed by writ of error.

II. Provided always, and be it further enacted by the authority

aforesaid, That this act, or any thing therein contained, shall not

extend to any writ, declaration or suit of appeal of felony or mur-

der, nor to any indictment or presentment of felony, murder,

treason or other matter, nor to any process upon any of them ;(2)

nor to any writ, bill, action or information uponany penal statute,

other than concerning customs and subsidies oftonnage and pound-

age ; any thing in this act contained to the contrary thereofin any

wise notwithstanding.

III. And be it further enacted bythe authority aforesaid , That

from and after the twentieth day of March in the year of our Lord

one thousand six hundred sixty and four, no execution shall be

stayed in any of the aforesaid courts by writ of error or superse-

deas thereupon, after verdict and judgment thereupon, in any ac-

tion personal whatsoever, unless a recognizance with condition

according to the statute made in the third year of the reign of our

late sovereign lord king James, shall be first acknowledged in the

court where such judgment shall be given : (2) And further, That

in writs of error to be brought upon anyjudgment after verdict in

any writ ofdower, or in any action of ejectione firmæ, no execu-

tion shall be thereupon or thereby stayed, unless the plaintiff or

plaintiffs in such writ of error shall be bound unto the plaintiff in

such writ of dower, or action of ejectione firma, in such reason-

able sum as the court to which such writ of error shall be directed

shall think fit, with condition , that ifthejudgment shall be affirm-

ed in the said writ of error, or that the said writ of error be dis-

continued in default of the plaintiff or plaintiffs therein, or that

I
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the said plaintiff or plaintiffs be non-suit in such writs of error,

that then the said plaintiff or plaintiffs shall pay such costs, da-

mages, and sum and sums of money, as shall be awarded upon or

after such judgment affirmed , discontinuance or non-suit had.

IV. And to the end that the same sum and sums and damages

may be ascertained, it is further enacted, That the court where-

in such execution ought to be granted upon such affirmation, dis-

continuance or non-suit, shall issue a writ to enquire as well of

the mesne profits as ofthe damages by any waste committed after

the firstjudgment in dower or in ejectione firma ; and upon the

return thereof, judgment shall be given, and execution awarded

for such mesne profits and damages, and also for costs of suit.

V. Provided, That this act, nor any thing therein contained,

shall not extend to any writ of error to be brought by any execu-

tor or administrator ;( 2) nor unto any action popular, nor unto

any other action which is or hereafter shall be brought upon any

penal law or statute ( except actions of debt for not setting forth

of tithes ;)(3) nor to any indictment, presentment, inquisition , in-

formation or appeal ; any thing herein before expressed to the con-

trary thereof in any wise notwithstanding.

VI. Provided always, That this act shall continue in force for

three years, and to the end of the next session ofparliament after

the expiration ofthe said three years, and no longer. [Made per-

petual by 22& 23 Car. 2. c. 4.]

This act extended to writs ofmandamus, &c. by 9 Anne, c . 20. §7. In what court

and casesjudgment after verdict shall not be stayed for default ofform in pleading-

1 Mod. 198-Salk. 37, 38- Mod cases in law 198, 356. Further provisions of this

kind, 4 Anne, c. 16---5 Geo. 1. c. 13. In what cases execution shall not be stayed by

writ oferror, but upon recognizances entered according to 3 J. 1. c. 8---Carthew 121---

3 Leo. 275,

This statute is called by judge Twisden the omnipotent act.7

An actual amendment is never made upon this act, but the be-

nefit of it is attained by the court's overlooking the exception.-

The aforegoing statutes being chiefly calculated to aid imperfec-

tions after verdict, and the statute 27 Eliz . c . 5.8 aiding defects

in form only on a general demurrer, it was thought advisable to

enlarge the authority of the courts further in favor of suitors ;

wherefore the statute of 4 Ann. c. 16. was enacted.

7. 1 Vent. 200. 8. See stat. of27 Eliz. cap. 8. under tit

Demurrer.
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* 4 ANNE, CAP. XVI. A.D. 1705.

An act for the amendment ofthe law, and the better advancement

ofjustice.

For the amendment of the law in several particulars, and for

the easier, speedier, and better advancement of justice,-Be it

enacted by the queen's most excellent majesty, by and with the

advice and consent of the lords spiritual and temporal, and com-

mons, in this present parliament assembled, and by the authority

of the same,―That from and after the first day of Trinity term,

which shall be in the year of our Lord one thousand seven hun-

dred and six, where any demurrer shall be joined , and entered in

any action or suit in any court of record within this realm, the

judges shall proceed and give judgment, according as the very

right ofthe cause and matter in law shall appear unto them, with-

out regarding any imperfection, omission, or defect in any writ,

return, plaint, declaration, or other pleading, process, or course of

proceeding whatsoever, except those only which the party demurr-

ing shall specially and particularly set down and express, together

with his demurrer, as causes of the same, notwithstanding that

such imperfection, omission, or defect might have heretofore been

taken to be matter of substance, and not aided by the statute made

in the twenty-seventh year of queen ELIZABETH, intitled, An act

for the furtherance ofjustice in case of demurrer and pleadings,

so as sufficient matter appear in the said pleadings, upon which

the court may give judgment according to the very right of the

cause ; and therefore from and after the said first day of Trinity

term, no advantage or exception shall be taken of or for an im-

material traverse ; or of or for the default of entering pledges

upon any bill or declaration ; or of or for the default of alledging

the bringing into the court any bond , bill, indenture, or other deed

whatsoever mentioned in the declaration or other pleading ; or of

or for the default of alledging of the bringing into court letters

testamentary, or letters of administration ; or of or for the omission

of vi et armis & contra pacem, or either ofthem ; or of or for the

want of averment of hoc paratus est verificare, or, hoc paratus est

verificare per recordum ; or of or for not alledging prout patetper

recordum, but the court shall give judgment according to the very

right ofthe cause as aforesaid, without regarding any such imper-
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fections, omissions and defects, or any other matter of like nature,

except the same shall be specially and particularly set down and

shewn for cause of demurrer.

II. And be it further enacted by the authority aforesaid, That

from and after the said first day of Trinity term, all the statutes

ofjeofails shall be extended to judgments which shall at any time

afterwards be entered upon confession, nihil dicit, or non sum

informatus, in any court of record ; and no such judgment shall

be reversed, nor any judgment upon any writ of enquiry of dama-

ges executed thereon be stayed or reversed, for or by reason of

any imperfection, omission , defect, matter or thing whatsoever,

which would have been aided and cured by any of the said statutes

ofjeofails in case a verdict of twelve men had been given in the

said action or suit, so as there be an original writ or bill, and war-

rants ofattorney duly filed according to the law as is now used.

III. Provided always, and be it enacted by the authority afore-

said, That the attorney for the plaintiff, or demandant in any ac-

tion or suit, shall file his warrant of attorney with the proper offi-

cer of the court where the cause is depending the same term he

declares ; and the attorney for the defendant or tenant shall file

his warrant of attorney as aforesaid, the same term he appears,

under the penalties inflicted upon attornies by any former law for

default of filing their warrants of attorney.

IV. And be it further enacted by the authority aforesaid, That

from and after the said first day of Trinity term, it shall and may

be lawful for any defendant or tenant in any action or suit, or for

any plaintiff in replevin, in any court of record, with the leave of

the same court, to plead as many several matters thereto, as he

3 shall think necessary for his defence.

V. Provided nevertheless, That if any such matter shall, upon

a demurrer joined, be judged insufficient, costs shall be given at

the discretion of the court ; or if a verdict shall be found upon any

issue in the said cause for the plaintiff or demandant, costs shall

be also given in like manner, unless the judge, who tried the said

issue, shall certify, that the said defendant, or tenant, or plaintiff

in replevin, had a probable cause to plead such matter which upon

the said issue shall be found against him.

VI. And whereas great delays do frequently happen in trials,
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byreason of challenges to the arrays of panels of jurors, and to

the polls, for default of hundredors : For prevention thereof for

the future, be it enacted by the authority aforesaid, That from

and after the said first day of Trinity term, every venire facias

for the trial of any issue, in any action or suit, in any of her ma-

jesty's courts of record at Westminster, shall be awarded of the

body ofthe proper county where such issue is triable.

VII. Provided always, and be it enacted by the authority afore-

said, That nothing in this act before contained shall extend to

any writ, declaration, or suit of appeal offelony or murder, or to

any indictment or presentment of treason, felony or murder, or

other matter, or to any process upon any ofthem, or to any writ,

bill, action or information upon any penal statute.

VIII. And be it further enacted by the authority aforesaid, That

from and after the said first day of Trinity term, in any actions

brought in any ofher majesty's courts of record at Westminster,

where it shall appear to the court in which such actions are de-

pending, that it will be proper and necessary, that the jurors who

are to try the issues in any such actions, should have the view of

the messuages, lands, or place in question, in order to their bet-

ter understanding the evidence that will be given upon the trials

of such issues, in every such case the respective courts in which

such actions shall be depending, may order special writs of dis-

tringas or habeas corpora to issue, by which the sheriff, or such

other officer to whom the said writs shall be directed, shall be

commanded to have six out ofthe first twelve of the jurors named

in such writs, or some greater number of them, at the place in

question, some convenient time before the trial, who then and

there shall have the matters in question shewn to them by two

persons in the said writs named, to be appointed by the court ;

and the said sheriff or other officer, who is to execute the said

writs shall, by a special return upon the same, certify that the

view hath been had according to the command ofthe said writs.

IX. And be it further enacted by the authority aforesaid, That

from and after the said first day of trinity term, all grants or

conveyances thereafter to be made, by fine or otherwise, of any

manors or rents, or of the reversion or remainder of any mes-

suages or lands, shall be good and effectual, to all intents and

purposes, without any attornment of the tenants of any such
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manors, or of the land out ofwhich such rent shall be issuing, or

of the particular tenants upon whose particular estates any such

reversions or remainders shall and may be expectant or depend-

ing, as if their attornment had been had and made.

X. Provided nevertheless, That no such tenant shall be preju-

diced or damaged by payment of any rent to any such grantor or

conusor, or by breach of any condition for non -payment of rent,

before notice shall be given to him of such grant by the conusee or

grantee.

XI. And be it further enacted by the authority aforesaid, That

from and after the said first day of trinity term, no dilatory plea,

shall be received in any court of record, unless the party offering

such plea, do, by affidavit, prove the truth thereof, or shew some

probable matter to the court to induce them to believe that the

fact of such dilatory plea is true.

XII. And be it further enacted by the authority aforesaid, That

from and after the said first day of trinity term, where any action

of debt shall be brought upon any single bill , or where action of

debt, or scire facias, shall be hrought upon any judgment, if the

defendant hath paid the money due upon such bill or judgment,

such payment shall and may be pleaded in bar of such action or

suit, and where an action of debt is brought upon any bond which

hath a condition or defeazance to make void the same upon pay-

ment of a lesser sum at a day or place certain, if the obligor, his

heirs, executors or administrators , have, before the action brought,

paid to the obligee, his executors or administrators, the principal

and interest due by the defeazance or condition of such bond,

though such payment was not made strictly according to the con-

dition or defeazance ; yet it shall and may nevertheless be plead-

ed in bar of such action, and shall be as effectual a bar thereof, as

ifthe money had been paid at the day and place according to the

condition or defeazance, and had been so pleaded.

XIII. And be it further enacted by the authority aforesaid,

That ifat any time, pending an action upon any such bond with a

penalty, the defendant shall bring into the court where the action

shall be depending, all the principal money, and interest due on

such bond, and also all such costs as have been expended in any

suit or suits in law or equity upon such bond, the said money, so

(
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brought in, shall be deemed and taken to be in full satisfaction

and discharge of the said bond, and the court shall and may give

judgment to discharge every such defendant ofand from the same

accordingly.¹

XX. And be it enacted by the authority aforesaid , That ifany

person or persons shall be arrested from and after the said first

day of trinity term, by any writ, bill, or process, issuing out of

any of her majesty's courts of record at Westminster, at the suit

ofany common person, and the sheriff or other officer taketh bail

from such person, against whom such writ, bill, or process is taken

out, the sheriff or other officer, at the request and costs of the

plaintiff in such action or suit, or his lawful attorney, shall assign

to the plaintiff in such action the bail bond, or other security taken

from such bail, by endorsing the same, and attesting it under his

hand and seal in the presence of two or more credible witnesses,

which may be done without any stamp; provided the assignment

so endorsed be duly stampt before any action be brought there-

upon ; and if the said bail bond or assignment, or other security

taken for bail be forfeited , the plaintiff in such action , after such

assignment made, may bring an action and suit thereupon in his

own name, and the court where the action is brought, may, by rule

or rules of the same court, give such relief to the plaintiff and de-

fendant in the original action, and to the bail , upon the said bond

or other security taken from such bail, as is agreeable to justice

and reason, and that such rule or rules of the said court shall have

the nature and effect of a defeazance to such bail bond, or other

security for bail.

XXVII. And be it enacted by the authority aforesaid, That

from and after the said first day of trinity term, actions of ac-

count shall and may be brought and maintained against the exe-

1. "The first 13 sections, and the 20th

and 27th sections ofthe stat. of4 Anne c.

16, are in force." Report ofthe Judges.

The statute consists of 27 sections. The

§XIV.relates to the proofofnuncupative

wills. The XV. provides that declara-

tions ofuses, trusts, &c. of fines and reco-

veries shall not be affected by the statute

of frauds, 29 Car. 2. c. 3. The XVI. de-

clares that no claim, or entry, shall be of

force to avoid a fine levied with proclama-

tions, &c. unless an action be commenced

in one year after such entry. The XVII.

and XVIII. sections relate to actions for

seamans' wages, and the XIX. section

provides that where cause of action arises

against one who is beyond sea the statute

of limitation shall not begin to run, till the

return of such person. A provision, in

substance the same, with that contained

inthe § V. ofour act of limitations. 1 St.

Laws, Sm. Ed. 77.
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cutors and administrators of every guardian, bailiff, and receiver;

and also by one joint-tenant, and tenant in common, his executors

and administrators, against the other, as bailiff for receiving more

than comes to his just share or proportion, and against the execu-

tor and administrator of such joint-tenant, or tenant in common ;

and the auditors appointed by the court, where such action shall

be depending, shall be and are hereby impowered to administer

an oath, and examine the parties touching the matters in question,

and for their pains and trouble in auditing and taking such ac-

count, have such allowance as the court shall adjudge to be rea-

sonable, to be paid by the party on whose side the balance of the

account shall appear to be.

By 9Aune, c. 20. § 7, this statute is extended to writs of mandamus and informa-

tions in nature ofquo warranto.

The statutes prior to 4 Anne being chiefly calculated to aid im-

perfections after verdict, and the statute 27 Eliz. c. 5.2 aiding

defects in form only on a general demurrer, it was thought ad-

visable to enlarge the authority of the courts further in favor of

suitors, and therefore this statute was passed.

By 9 Anne, c. 20,3 this, and all the statutes of jeofails, are

extended to writs of mandamus, and informations in nature of a

quo warranto.

* 5 GEORGE I. CAP. XIII. A.D. 1718.

An actfor the amendment ofwrits oferror; and for the further

preventing the arresting or reversing ofjudgments after ver-

dict.

I. WHEREAS great delay ofjustice hath of late years been oc-

casioned by defective writs of error, which, as the law now stands,

are not amendable :-For remedy thereof, be it enacted by the

king's most excellent majesty, by and with the advice and con-

sent of the lords spiritual and temporal, and commons, in this

present parliament assembled, and by the authority of the same,

That all writs of error, wherein there shall be any variance from

the original record, or other defect, may and shall be amended

and made agreeable to such record, by the respective courts where

2. See the stat. 27 Eliz. c. 5. underthe

read ofPleas& Pleadings.

3. & Ruff. 210.
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such writ or writs of error shall be made returnable ; and that

where any verdict hath been or shall be given in any action, suit,

bill, plaint, or demand, in any of his majesty's courts ofrecord at

Westminster, or in any other court of record within England or

Wales, the judgment thereupon shall not be stayed or reversed

for any defect or fault, either in form or substance, in any bill,

writ original or judicial, or for any variance in such writs from

the declaration or other proceedings.

II. Provided nevertheless, That nothing in this act contained

shall extend, or be construed to extend, to any appeal of felony

or murder, or to any process upon any indictment, presentment

or information, of or for any offence or misdemeanor whatsoever.

Concerning error refer to 31 Ed. 3. st. 1. c. 12-9 R. 2. c. 3---3H. 7 c . 10---27Él. c.

8---31 El. c. 1---3 J. I. c. 8. Not to extend to appeals offelony, &c. 13 Car. 2. e. 2---16

Car. 2. c. 2---16 & 17 Car. 2. c. 8---20 Car. 2. c. 4---10 & 11 Will. e. 14---4 Anne c. 16.

Notwithstanding the great enlargement of the power of the

judges, by preceding statutes, in amending writs, processes,

&c. yet none of them were thought to extend to writs of error;

and the rather because such amendment would not be in affirm-

ance of the judgment; but it being found that defective writs of

error occasioned great delay of justice, the 5 Geo. I. c. 13. was

intended to remedy the inconvenience.

By the SVI. of an act ofthis commonwealth, entitled , " An act

to regulate arbitrations and proceedings in courts of justice," it

is declared, " That in all cases where any suit has been brought

in any court of record within this commonwealth, the same shall

not be set aside for informality, if it appear that the process has

issued in the name of the commonwealth, against the defendant

for monies owing or due, or for damages by trespass, or otherwise,

as the case may be, that said process was served on the defendant

by the proper officer, and in due time, nor any plaintiff non-suited

for informality in any statement or declaration filed, or by reason

of any informality in entering a plea ; but when, in the opinion of

the court, such informality will affect the merits of the case in

controversy, the plaintiff shall be permitted to amend his decla-

ration or statement, and the defendant may alter his plea or de-

fence on or before the trial of the cause; and if by such alteration

or amendment, the adverse party is taken by surprise, the trial

shall be postponed until the next court, and the oath or affirmation

to be administered to jurors, shall be in the form following, viz.

❝I, A. B. do swear (or affirm as the case may be) that I will well

and truly try the issue joined between C. D. plaintiff and E. F.

defendant, and a true verdict give according to the evidence, un-

4. Act of21st March, 1806.-4 St. Laws, Sm. Ed. 329-Purdon's abr. 263.

K
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less dismissed by the court, or the cause withdrawn by the par-

ties."

This act does not vary the law on the subject of amendment,

except it be as to the time when an amendment may be made:

permitting it to be made on the trial. In other respects it does

not sanction amendments which were authorised by law, at the

time of its passage. It relates entirely to amendments before ver-

dict, and ofcourse is not co-extensive with the statutes of amend-

ment and jeofails. Further it provides merely, as it is said all the

statutes of jeofails do, " for the amendment of FORM.. Amend-

ments therefore in matter of substance can only be made at such

times and in such manner as was permitted prior to the act.

Matter ofform is such matter of course, as the clerk may sup-

ply without any information of the party. As the year or day

in a transitory action. Every thing shall be said to be form

without which, or independent of which, the right of action ap-

pears to the court. 8

6

At the common law all mistakes were amendable during the

same term . Formerly when the pleadings were ore tenus, at the

bar of the court, if any error was perceived in them it was pre-

sently amended. When the pleadings afterwards came to bein

paper, it was considered but reasonable that the parties should

have the like indulgence. 10 For whilst all the proceedings were

in paper they were considered as only in fieri ; and therefore sub-

ject to the controul of the court; but when once the record was

made up it was formerly held, that no amendment could be

permitted : of course amendments could only take place within

the
very term in which the error occurred ; for during the term

the record is in the breast ofthe court, but afterwards it admitted

of no alteration , 11

In latter times however courts have become more liberal, and,

where justice requires it, will allow amendments at any time while

the suit is depending, notwithstanding the record be made up.

They now consider all the proceedings as in fieri till judgment is

rendered ; and till then they are empowered by the common law,

to permit amendments to be made, as well in matters ofform as
of substance.12

Amendments at the common law depend much upon legal dis-

cretion. In relation to them it is observed by Lord Hardwicke—

" That these amendments are hardly reducible to any certain

rules, though it were to be wished that they could be, since they

have been so much extended. In amendments before trial it is

no rule that there can be something to amend by ; after judgment

may be more necessary. In many cases errors in law occasion-

ed by the mistake of the pleader have been amended. There is

it

5. Doug. 62.

6. R 5 Co. 35, '6.

7. Lat. 165 , 1 Com. Dig. 339.

8. Hobb. 333.

9. 1 Stra. 11-10 Mod. 88.

10. 1 Salk 47-3 Salk 31-Tidd Pr

652.

11. Co. Litt. 160.

12. 3 Blk. Com. 407.
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no authority for making it a certain rule, to tie up the hands of

the court in making amendments, that no trial be lost ; for the

preparation for an argument, or demurrer must usually occasion

that delay. Indeed the rule that where the faultiness of the plea

is wilful, the party injured mayhave it amended, though the other

may not, is a true one. And it is a strong inducement for the

court to grant an amendment, where the party would otherwise

lose his action though it is no rule.” 1 3

Whilst the proceedings are in paper the court on motion, or a

judge at his chambers, will amend the declaration,¹ª plea, ¹5 re-

plication, 16 &c. in form or in substance, upon proper and equita-

ble terms. The court however will always take care, that if one

party obtains leave to amend, the other party shall not be preju-

diced, nor delayed thereby.17

The declaration may be amended, in form or in substance, even

after a plea in abatement,18 or of nul, tiel record. 19.

In the case of Owensv. Dubois, T. 38 Geo. III. the plaintiff was

allowed to amend his declaration, on payment of costs, by altering

the defendant's name, after a plea of misnomer in abatement, and

even after two terms had elapsed, and notwithstanding the de-

fendant was in custody.20

In a qui tam action for usury, the court allowed the declaration

to be amended by altering the date ofthe notes. Notwithstanding

it was objected that here issue was joined and entered on the roll.

That many terms had elapsed since the commencement of the

action. [2 Burr 1098.]

In debtuponabail bond, the memorandum was of Trinity term,

the assignment appeared to be in November following, and it be-

ing moved to amend, the court said they could not amend as it

stood, but gave leave to file a new bill of Middlesex term with a

special memorandum, which was done, and then there was an

amendment upon payment of costs.21

Formerly the plaintiff was not allowed to add a new count to

his declaration, under pretence of amending it, after plea plead-

ed, or after the second term from the return of the writ ; and a

new right of action was considered in this respect as a new

count.22 But by modern practice the plaintiff may amend his

declaration, by adding a new count, after plea pleaded, and even

after two terms have elapsed on payment of costs.23

The plaintiffs declared as executors on a promise to their tes-

tator, and issue was joined on the plea of the statute of limita-

tions, and afterwards the plaintiff moved to amend by laying the

13. Cases in B. R. temp. Hardw. 42.

14. 1 Wils. 7.

15. 1 Wils. 223.

16. 1 Wils. 76.

17. 2 Burr. 756.

18. 1 Salk. 50-1 Ld. Raymond 669. s.

c. casestemp. Hardw. 44- But see 1 Salk.

21d. Ray. 859, 1307 contra.

19. 1 Wils. 87-7 Term. Rep. 447-

Butsee 1 Salk. 52-6 Mod. 263, 310-

semble contra. See also Collins v Gibbs

2 Burr. 899.

20. 7Term. Rep. 698.

21. Stra. 583-Russel v Martin and

Thorpe.

22. 1 Wils. 149-Say.Rep. 97, 151, 234,

23. 1 Wils. 149- Say. Rep. 235, '6.
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promise to be made to themselves, and it was allowed on payment

of costs, and the defendant to plead de novo.24 Against the

amendment it was insisted that it would alter the nature of the

action ; but this was denied by the court, who said that although

it varies the defence, it only makes the case agree with plaintiff's

evidence. But the amendment in this case was under peculiar

circumstances ; had it not been allowed the action would have

been barred by the running of the statute of limitations. Upon

the same ground leave was given to change the venue from London

to Middlesex, as the plaintiff would otherwise be too late to bring

another action ; but the court observed, that upon a penal statute

they would not probably interpose, but this being a remedial law

the amendment must be made.26 Yet in an information for kill-

ing a hare, it being three months since the fact was done ; and

had the amendment been refused the defendant would have escap-

ed the prosecution , leave was given to amend.27 Uponthe same

principle an amendment was allowed in altering the demise in a

declaration of ejectment where the case was so circumstanced

that the plaintiff would have been barred of a fine if he had been

put to bring a new ejectment ; an entry had been made to avoid

the fine and the demise was laid before instead of after the en-

try.28

The court refused to allow a notice of set-off to be amended,

observing that notices of this kind are like notices of trial, which

never are amended, but they gave the defendant leave to with-

draw his plea and plead non assumpsit, de novo with a new notice

of set-off.29

as

Declarations in actions on bail bonds may be amended, as well

any other declarations. The court may have refused, in some

instances, to grant leave to amend writs of scire facias against

bail, where by such amendment the bail might be deprived of the

advantage of surrendering his principal, as perhaps they might

likewise do in case of a faulty scire facias quashed.30

A declaration in debt on a recognizance of bail, was amended

after argument on demurrer and ulterius concilium ordered, upon

payment of costs . 31

After two terms the court refused leave to amend, by adding

two counts to the declaration, observing that it was a rule not to

allow such amendment after two terms.32 In this case however

24. Ex'rs.ofthe duke ofMarlborough

Wigmore Stra . 890-1 Barnard 408

Fitz. 193-1 Tidd Prac. 653-1 Wils. 149

Say. Rep. 235, '6.

25. S. C. Cited by Yates & Aston Js.

Burr 2449-who said leave was given be-

cause otherwise the action would have
been lost.

26. Cookev Shone-Barnes 12, 448-

Prac. Reg. 20-Vin. Abr. Sup. 1, 196.

27: Howell qui tam v James-East. 20

Gea. 2-1 Wils 163.

28. Lee ofHardliman vPelkingtonetal.

-4 Burr. 2447.

29. 2 Barnes, &c. [ See notes. ]

30. Hodgson A. V. C. v Mitchell-East.

33 Geo. II-Barnes 26.

31. Davie v Atkinson-E. 13 Geo. II-

Prac. Reg. 19-see also Mich. 7 Geo. II.

Stra. 954, 686.

32. 1 Wils. 149-Mich, 20 Geo. II.

f



AMENDMENT. 53

the defendant was in actual custody ; and that was the third term

he had been so.

But in a later case, though the court said that such was the

general rule ; yet as the plaintiff might discontinue, to save the

trouble of a new action, they permitted the amendment, on pay-

ment ofcosts, ofplea and application.33

The plaintiff in a penal action having carried the record down

to trial, at the summer assizes, discovered that he had made a

mistake, in the manner of charging the offence in the declaration,

he therefore withdrew the record, and in Hil. term following mo

ved to amend; this was opposed, because the time limited for su-

ing was expired. But the court was of opinion that the plaintiff

had not been guilty of any unnecessary delay, for which reason ,

and because the amendment prayed did not go to the length of in-

troducing a new charge against the defendant, theyallowedthe rule

to be made absolute. In Jones qui tam v. Ross the supreme court

of Pa. allowed the plaintiff to amend his declaration, at the term

appointed for the trial of the cause, but said that the defendant

would be entitled to an imparlance and costs. [2 Dal. Rep. 143.]

Where a party has mistaken his action ; or where the amend

ment, by varying the counts, or the adding new ones, would in-

troduce a new cause ofaction the court will not allow an amend.

ment. 35

In assumpsit leave was given to strike out of the declaration

800l. and to insert 80002.36 But after verdict the amount ofthe

damages stated in the declaration cannot be increased . For the

court have no power to increase the party's demand ."7

After a demurrer has been argued, the court will sometimes give

leave to withdraw it, and plead or reply de novo, in which case

an amendment will be allowed. Butthis is altogether discretion.

ary with the court ; and it is not usual to amend after a demurrer

has been argued, and the opinion of the court is known : and

Wright J. said that it would certainly be improper to give plain.

tiff leave to withdraw his demurrer under such circumstances ,

in an action against bail, whom the court are always inclined to

favor. 38

The reason ofthe rule not permitting a new count to be added

after the second term, is not applicable to pleas, replications, &c.

which may be amended at any time, so long as they are in paper.

Thus where a defendant had pleaded two pleas, in Hilary term;

at Trinity following after issue joined leave was given to amend

33. GauvayvStevens-East. 21 G. 2—
Barnes 19.

34. Cope v Marshall-Trin. 28 & 29

G. II-Sayer 234-Harman vLane-Hil.

13 G. 2-Prac. Reg. 20- Barnes 12, 448.

35. Cope y Marshall-Trin. 28 & 29

Geo. 2-Sayer 234.

38. 2 Stra. 646-1 Barnard K. B. 213,

220 Saund. 202-Stra. 735, 954, 976-

Cases temp.Hard. 42 s. c.-1 Burr. 321-

Doug. 330, 620-1 East. 372- Barnes 9,

21 , 25. But after the court had given

their opinion on the argument, an amend.

ment was denied. 1 East. 391- and see

2 Bos. & Pul. 482-3 Bos. & Pul 11, 12

37. Ray v Lister-Hill. 12 Geo. I see also Say. Rep . 116, 17, 316-1 East.
And. 351.

36.

135, 372-2 Burr. 756.

#
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.

his two pleas, and to add a third upon payment of costs. Soa

plaintiff has been allowed to amend, by withdrawing his replica-

tion, and replying de novo, after a lapse of many terms.40

The statutes relate exclusively to amendments of the record.

The statutes 14 Edw. III. st. 1. c. 6-9 H. V. st. 1. c. 4-4 H.

VI. c. 3—8 H. VI. c. 12. and 8 H. 6. c. 15. are, properly speak-

ing, the only statutes of amendments : the rest, beginning with "

S2 H. VIII. c. 30. are statutes of jeofails.41

It is a general rule, in order to amend upon these statutes, that

there must be something to amend by. In conformity with this

rule it has been held, that the original writ or bill is amendable by

the instructions given to the officer, as by the attorney's pre-

cipe:42 the declaration by the bill or writ ;43 the pleadings subse-

quent to the declaration by the proper book, or draft under coun-

sel's hand; the nisi prius rolf , by the plea-roll ;44 the verdict,

whether general or special, by the plea-roll, memory, or notes of

the judge,45 or notes of the associate, or clerk of assize ; and if

the verdict be special, by the notes of counsel ,46 or even by an

affidavit of what was proved upon the trial ; the judgment shall be

amended by the verdict ;47 and the writ of execution by the judg-

ment48 or bythe award of it on the roll.

The amendment may be made in any stage of the proceedings;

and those things which are amendable before error brought, are

amendable afterwards, so long as diminution may be alledged,

and a certiorari awarded.49 But neither at the common law, nor

under any of the statutes, will an amendment be allowed which

will change the nature ofthe action from what it was at its incep-

tion. It never was intended to confound the boundaries of ac-

tions, and to enable a plaintiff to call his action what he pleased

at first, and afterwards to assume a different ground.50

After error brought in B. R. on a judgment ofthe court of com-

mon pleas, the amendment may be made either in the one court

or the other. If it be made in the court below a certiorari may

be had, on alledging diminution to bring up the record in its

amended state ; or if the clerk of the treasury of the common

pleas attend with the record in B. R. that the court will on mo-

39. 1 Wils. 223.

40. 1 Say. Rep. 172-2 Burr. 756-

Alder v Chip.

41. 1 Salk. 51-1 Tidd Pr. 660-See

Willes 122.

42. 8 Co. 161-1 Ld. Ray. 564-1 Salk.

49-Barnes 3, 11 , 16, 24, 26--- 1 Dallas 197.

43. 1 Stra. 583-2Stra. 954 , 1151 , 1162,

1271-Say. Rep. 294-1 Tidd P. 660.

44. 8 Co. 161.b- Palm . 404- Latch 58,

86-Cro. Car. 144-1 Salk. 50, 88-2Ld.

Ray. 895, S. C.

45. Cro. Eliz. 258-2 Stra. 846-1 Bar-

nard K. B. 213, 220, S. C.

46. 1 Ld. Ray. 133-Cro. Car. 338- Gil.

C. P. 139, 140-1 Vin. Sup. 215, 216—

Buller's N. P. 320, c. 6-2 Str.-1 Wils.

33-Doug. 376, 673, 722, 745—3 Term.

R. 659, 749.

47. Cro. Car. 145-1 Salk. 47, '8-Ld.

Ray. 138, 335-1 Salk. 53-Barnard K.

B. 191-Gil. C. P. 139, 140-but see 2

Term. Rep. 281.

48. 1 Stra. 514-8 Mod. 49 S. C.

49. 2Stra. 787-3Term. Rep. 349, 657

-2 Bos. & Pul. 336-Say. Rep. 12-2

Black. Rep. 836-2 Term. Rep. 737.

50. 8 Co. 162.a-W. Jones93Term.

Rep. 349, 659, 749-7 Term. Rep. 474,

703-and see 1 Salk. 269, Cases temp.

Hardw. 119, for the time of awarding a

certiorari.

51. Savignac v Roome M. 35 Geo. 3

6 Term. Rep. B. R. 125.
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tion, order the transcript to be amended. And this latter way of

amending the transcript is the course of the court, to save a cer-

tiorari ; or if the record be right in the court below, upon dimi

nution alledged the party may have a certiorari of common right,

to bring it up. Upon error brought in the exchequer chamber, on

a judgment of B. R. the course is somewhat different, asthe court

of common pleas is supposed to send the very record, but B. R.

only sends a transcript. Whenthe record in such case is amend-

ed, it is either certified into the exchequer chamber, upon dimi-

nution alledged, or upon carrying the record there, by the clerk

of the treasury of B. R. the justices and barons will order the

transcript to be amended, or it may be brought back and amend-

ed in B. R. by the original record. Upon an amendment after

error brought, it was not formerly usual to allow the plaintiff his

costs of a writ of error ; but it is now settled that they shall be

allowed, provided the amendment be made after final judgment,

and the plaintiff after notice of the amendment, do not proceed

further; but if the amendment be made before final judgment or

the plaintiff in error proceed after notice of the amendment, he

shall not be allowed costs . And where amendments are made

upon a writ of error, after verdict, &c. by virtue ofthe statute of

jeofails, no costs are given ; for the construction of these statutes

has been to give judgment for the party upon the writ of error as

ifthe amendments had been made.

APPEAL.

9 HENRY III. CAP. XXXIV.

ރ

A.D. 1225.

In what only case a woman shall have an appeal ofdeath.

No man shall be taken or imprisoned upon the appeal ofa wo-

man for the death of any other, than of her husband.

Bro. appeal 5, 17, 60, 68, 104, 112- Rast. Ent. 43.

In every well regulated society the punishments of crimes and

misdemeanors is taken out ofthe hands of individuals, and belongs

exclusively to the government; far from countenancing private

feuds, or the animosities of individuals, the object of the public

law is to suppress them. That the laws on the subject of appeal,

which originated in a state of semi-barbarism ; and were counte-

nanced in later times, in consequence of the corruption of at least

one branch of the government, should be in force at the present

day in Pennsylvania would unquestionably afford a subject of

deep regret.
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An appeal is the party's private action, seeking revenge, forthe

injury done him, and at the same time prosecuting for the public
offence.

The right ofappeal is predicated on the idea, that crimes might

be commuted, by a pecuniary satisfaction, paid to the injured par-

ty, or his nearest relative ; and it was considered that in this way

the most enormous offences might be expiated. Judge Black-

stone derives the custom from the ancient Germans ; amongst

whom, according to Tacitus, " luitur homicidium certo armento-

rum ac pecorum numero ; recipitque satisfactionem universa do-

mus." It is highly probable too that such was the Irish Brehon

law; the Saxon law, and may at the present day be the law of

the Ottoman empire.2 It would perhaps be easy to trace this

custom to very remote ages : But all that seems necessary to say

is, that such a custom commonly prevails amongst savages, or

men not far removed from the state of savage life, and is at the

present day perhaps as well understood by the Indians of our own

country as it was by the ancient german nations.

Though these appeals were in the nature of prosecutions for

some atrocious injury, by which an individual suffered ; yet in

England it was anciently permitted, that one subject might ap-

peal another of high treason; and so late as 1631 a trial bybattel

was awarded in the court of chivalry, on an appeal of treason.³

Such appeals however are done away by statute ; and all that re-

mained after those statutes, were appeals of felony, or mayhem.*

An appeal offelony may be brought for crimes committed against

the parties themselves or their relations; those against the parties

themselves are mayhem, rape, larciny and arson, and for such in-

juries the parties injured may support this private process. The'

only crime against one's relations for which an appeal can be

brought, is that of homicide by murder, or manslaughter ; this can

only be brought by the wife for the death of her husband, or by

the next heir male for the death ofhis ancestor. Which heirship

by an ordinance of Hen. I. was confined to the four nearest de-

grees in blood. But if the heir be accused ofthe murder, the one

next in succession shall have the appeal ; so in case the wife be

accused of the murder, the heir may prosecute an appeal against

her.
1

For the right ofthe injured to prosecute by appeal was not more

tenaciously maintained, than that of the accused to wage battel.

If the heir entitled to an appeal should die pending the appeal,

or even without having commenced it, the better opinion seems to

be, that no one could prosecute it."

Appeals are local actions, and must be tried in the county

1. 4 Black. Com. 313-Tac. de mor. v

Germ. c. 21.

2. 4 Blk. 313- Lady M. W. Montague

1. 42.

3. By Donald Lord Rae v David Ram-

sey-Rushw. vol. 2, part 2, p . 112.

4. 4 Black. Com. 314 Hale P. C.

449.

5. 2Hawk P. C. 166.
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where the offence was committed. But in case of larciny, ifthe

thief flee into another county and carry the goods with him, he

may be indicted in either.7

The writ of appeal is an original issuing out of chancery, re-

turnable into the king's bench only

8

The utmost certainty is required in the declaration describing

the offence-appropriate technical words must be used in it.

It must, in an appeal of death, describe the part of the body

wherein the wound was given ; the breadth and depth of the

wound.

Bythe statute of Glouster1 6 Edw. 1. c. 9.(4) it is provided,

"That no appeal shall be abated so soon as they have been here.

tofore; but if the appealor declare the deed, the year, the day, the

hour, the time of the king, and the town where the deed was

done, and with what weapon he was slain, the appeal shall

stand in effect (5) and shall not be abated for default of fresh suit

if the party shall sue within the year and day after the deed

done."1 2

As to pleas, it is a good bar to an appeal that the woman who

appeals was never lawfully married ; that A. B. is heir and not

the appellant . Auterfois convict of manslaughter is a good plea

in an appeal ofmurder. 13 A retraxit of an appeal is a good bar

to another for the same offence; and as also of a non-suit ; and

according to some opinions a discontinuance after appearance,

So is a release of all inanner of actions, or of all actions criminal,

or ofall actions concerning pleas of the crown, or of all appeals,

or of all demands. Secus of a release of all personal actions: an

appeal being an action of a higher nature.

6. Dyer 38.

7. 1 Bac. Abr. 125-2Hawk. P. C. 168 .

8. 1 Bac. Abr. Tit. Appeal G. 126.

9. 2 Hawk. 8. C. 177-1 Bare lib. tit.

Appeal (H.)

10. The statute of Glouster is not con-

tained in the report ofthe judges, but, so

far as it relates to appeals, it seems to be

equally in force with any other statute on

the subject.

11. The words printed in italics are not

in the original. See 1 Ruff. 67.

12. In the time of Edw. III. the limita

tion contained in this statute was consider-

ed to extend to all appeals. St. Pl . c. 62

(B.) c . 12-Fitz . Corone 184. But since

that period it has been always held that

the limitation extends to appeals of death,

and notto otherappeals. 2 Vin. Abr. 538,

tit. Appeal (G.) Thus an appeal of rob

berymay bebrought by the party robbed

twentyyears after the offence. 4 Le. 16

pl. 58- Trin. 26 Eliz . B. R. Doylie's case.

Butinthis as in all other cases ofappealthe

L

commonlaw requires there must befresh

suit made by the appellant, i e. due dili

gence must be used to apprehend the of

fender Br. Appeal pl. 23. cites 7 H. 4, 43

St. Pl. Cr. 62b. lib. 2. c . 12. SeeHale P.

C. 185-2Hawk. P. C. 168.

13. It was usual for the court to delay

the calling a convict to judgment to hin

der him from praying his clergy (especi

ally ifan appeal was depending) in order

to makehim liable to the appeal . And in

the time of James II. it was determined

by all the judges that the court might do

so. 1 Vin. Sup. 267. But the contrary,

seems to be fully settled in the case of

Armstrong v. Lisle, J Salk. 63-wherein

it was adjudged that a conviction ofman-

slaughter and the prayer of clergy there

upon may be pleaded in bar ofan appeal

of murder. The delay of the court in

not calling a man to judgment shall not

deprive himself of so high a privilege.

See Hob. 289-Hawk. P. C. B. 2 . 36.

514- Burr. 2801 .
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An appeal being a vindictive action, the proceedings are on the

civil side of the court [ B. R.] and not on the criminal, though the

defendants are pursued not only criminally but capitally, 14

All appeals must be prosecuted in person and not by attorney ;

and ifthe plaintiff appears by attorney where he ought not, &c.

this is a discontinuance :-But it is said that where there is no

wager ofbattail, it maybe prosecuted by attorney, for which there

must be a special warrant of attorney filed . 5 An infant appel-

lant shall prosecute by guardian.

At the common law a woman might have prosecuted an appeal

ofthe death of any of her ancestors to whom she was heir ; which

was attended with this inconvenience, that when a woman prose-

cuted, the appellee lost his right ofdefending himselfby combat. 16

Hence the statute in the text 9 H. 3. c. 34. restrains this right to

an appeal of the death of her husband : and Bracton, an almost

cotemporary expositor of this statute, confines it to the death of

her husband inter brachia17 sua interfecti- si de visu loquatur.

-

By the words of the statute ofWestminster 2. 13 Edw. 1. c . 12.

(in the text) it appears that before that statute the defendant be-

ing duly acquitted should recover his damages, but that is to be

understood in a writ of conspiracy wherein he should recover

damages for satisfaction in regard of the infamy, imprisonment,

and vexation done to him, and further that the parties convicted

should be fined to the king and imprisoned, which lord Coke says

he had read to have began in this sort before the reign of H. 1.-

They who plotted or compassed the death of a man under pre-

text of lawby bringing of false appeals , or preferring untrue in-

dictments against the innocent of felony, who being duly acquit-

ted, both the appellant and his abettors were to suffer death. But

king H. 1. by authority of parliament, did mitigate the severity

ofthis ancient law (lest men should be deterred and afraid to ac-

cuse :) and did ordain that if the delinquents were convicted at

the suit ofthe party they should make satisfaction, and be fined

and imprisoned ; but if they were convicted by judgment at the

suit of the king (whom they pretended to intitle to the forfeiture)

then they should lose the freedom of the law; they should be so

infamous as never to be witnesses, or to be ofanyjury ; thatthey

should never come in or near the king's court, but make their at-

tornies, that they, their wives and their children should be cast .

out of their houses, and their houses prostrated , their trees eradi

cated and subverted ,their meadows ploughed up and wasted, every

thing to be destroyed which nourished or comforted themin respect

14. Burr. 2643. The appellec in an

appeal ofdeath is entitled to have oyer

of the writ which is by the secondary's

reading it. Burr. 2793.

15. 2 Vin . Abr. Appeal (Aa.) 1 Salk.

62-Burr 2798-Smith widowv. Tayloe.
16. Obs. on the Stat. 23.

17. By inter brachia in these ancient

authors is to be understoodthe wife which

the deceased had lawfully in his posses-
sion at the time of his death. She must

be his wife both ofright and in possession.

2 Inst. 68, 317-St. P. C. 59-2Vin . Abr.

525.
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to the villainy and shame done to the delinquent, all against na-

ture and order, for that the delinquent sought the blood ofthe in-

nocent under pretex and colour of law ; and this in latter books

is called a villainous judgment; all which, in case of conspiracy,

remain a constant law to this day. But this act doth give the

party a speedier remedy for his satisfaction than he had before ;

as hereafter shall appear. 18

The statute 28 Edw. III. st. 2 (in the text) relates to appeals

by approvers. An approver (Probator ) is one who being indict-

ed of treason or felony for which he is in prison, confesses the

indictment ; and being sworn to reveal all the treasons and fel-

onies he knows, enters, before a coroner, his appeal against all his

partners in the crime within the realm.19

All persons may be approvers, except peers , persons attainted

of treason or felony, persons outlawed, infants, women, persons

in holy orders, or those who are non compos mentis.20

It is at the election of the appellee either to put himself on the

country, or to wage battle with the approver. So if several be

appealed by one approver, he is compellable at their election to

wage battle with each of them in succession. If the appellee or

appellees be vanquished the approver shall have his pardon ex

debito justicia . On the other hand, if the approver be vanquish-

ed he shall receive judgment to be hanged upon his own confes-

sion; for the condition of his pardon has failed.21

It is purely in the discretion of the courttopermit the approver

thus to appeal or not. And when allowed a great degree of strict-

ness and nicety was required therein. Yet more mischief, it is

observed by sir Matthew Hale, hath arisen to good men by these

kind ofapprovements upon false and malicious accusations of des-

perate villains, than benefit to the public by the discovery and

conviction of real offenders. Hence this mode of prosecution is

now, and long hath been totally disused in England , though it

seems not to have been expressly abolished by any statute.2 % It

was never in use in Pennsylvania.

As a substitute for the mode of prosecuting by an approver,

several statutes have provided in relation to the offences of coin-

ing, robbery, burglary, house-breaking, horse-stealing and larceny

to the value of five shillings from shops, ware-houses , stables and

coach-houses, that if such offender being out of prison, shall dis-

cover two or more persons, who have committed the like offences

so that theymay be convicted thereof, be shall in case ofburglary

or house-breaking receive a reward of 401. and in general be en-

titled to a pardon of all capital offences, murder and treason ex-

cepted ; and of them also in case of coining.223

18. 2 Inst. 383.

19. H. H. P. C. 192-3 Inst. 123- St.

Pl. Cr. 142-2 Hale P. C. 225.

20. 3 Inst. 125- II. H. P. C. 19-Que.

as to women, and see 2 Hark. 205.

22. 4 Black. Com. 330- Obs. on the

Stat. 135-3Hale P. C. c. 29.

23. See 4 & 5 W. & M. c . 8.- 3 Ruff.

517-6 & 7 Will . III c. 17, § 12—3 Ruff.

587-10& 11 W.III. c. 23, § 5-4 Ruff.

27-5 Anne c. 31 , § 4---4 Ruff, 265.
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Judge Blackstone observes24 that all the good, whatever it may

be, that could be expected from this method of approvement is

fully provided for by these statutes ; and he might have added all

the evils likewise, without fear of being contradicted.

A most judicious commentator on penal laws,25 after censuring

this pernicious mode of prosecution, which he remarks hath been

graduallydiscouraged and disused , though never prohibited bylaw,

notices as a subject of regret that certain modern acts of parli

ament26 have in some degree unwarily revived this dangerous

doctrine by the frequent offers of reward and pardons to capital

felons, on discovery and conviction of their accomplices : " The

price of blood should in no case receive the legislative sanction."

Appeals of every description are out of use in England as the

reasons for prosecuting them no longer exist.

Formerly it was necessary to prosecute an appeal oflarceny in

order to obtain restitution of the stolen goods ; for where the con-

viction was upon an indictment such restitution could not be had

at the common law-but the statute of 21 H. VIII . c. 11.27 has

superceded the necessity of appeals of larceny : giving a writ of

restitution.

Lord ch. just. Holt, no doubt had in view this abuse of power,

and the means of restraining it when he pronounces an appeal to

be a noble prosecution, and a true badge of english liberties.28

The times however when pardons were sold, and capital pun

ishments commuted for money, have long since passed away.

The last prosecution by appeal that I recollect to have met with

in the english books is that of Smith, widow v. Tayloe , which oc

curred in the 11th year of Geo. II . which case sir I. Burrows has

exhibited in a lengthy report, rather as a subject of curiosity than

ofpractical utility.29

No appeal ever was prosecuted in Pennsylvania. Indeed if

the rule that " the colonists retain all the rights which pertained

to them at the time of their emigration; and are subject to the

same laws, so far (and so far only) as they are suitable to their

new situation," be a true one, it may perhaps well be questioned

whether any part of the common, or statute law of England relat-

ing to appeals is, or ever was in force in Pennsylvania.

24. 4 Black. 350.

25. See Eden Prin . P. L. 190.

26. Of these statutes see note 23 ante

and 6 Geo. 1. c. 23--5 Ruff. 326---8

Geo. II. c . 20---6 Ruff. 191 --and 29 Geo.

1. e. 30---7 Ruff.

27. See this statute in the text. Tit.

TRIAL.

28. 2 Viners' Abr. 525---see 2 Inst. 12--

12 Mod. 375---Stout v. Fowler.

4
29. Burr. Rep. 2798.
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6EDWARD I. CAP. IX. A.D. 1278.

One personkilling another in his own defence, or by misfortune.

An appeal of murther.

THE king commandeth that no writ shall be granted out ofthe

chancery for the death of a man to enquire whether a man did

kill another by misfortune, or in his own defence, or in other

manner without felony ;(2) but he shall be put in prison until the

coming of the justices in eyre, or justices assigned to the goal-

delivery, and shall put himself upon the county before them for

good and evil :(3) In case it be found by the country, that he did

it in his defence, or by misfortune, then by the report of the jus-

tices to the king, the king shall take him to his grace, if it please

him.(4) It is provided also, that no appeal shall be abated, so

soon as they have been heretofore ; but ifthe appellor declare the

deed, the year, the day, the hour, the time of the king and the

town where the deed was done and with what weapon he was

slain, the appeal shall stand in effect,( 5 ) and shall not be abated

for default of fresh suit, if the party shall sue within the year

and the day after the deed done.

9Ed. 3. st. 1. c. 26-3 Ed. 1. c. 11-2 Inst. 314-Kel. fo. 53, 108-Wood's Inst. 628

Bulsts. 80. See 2 Ed. 3. c. 2. and 14 Ed. 3. st. 1. c. 15. in what cases the king's par-

don shall be granted . And see the 28 Ed. 3. c . 9. which orders that no writ shall be

directed to a sheriff to charge an inquest to indict any.

* Not in the original. Regist. 134, 300 .

13 EDWARD I. CAP. XII. A.D. 1285.

The appellant being acquitted, the appellor and abetters shall be

punished. There shall be no essoinfor the appellor.

FORASMUCH as many, through malice intending to grieve other,

do procure false appeals to be made of homicides and other felo.

nies by appellors, having nothing to satisfy the king for their false .

appeal, northe parties appealed for their damages ;(2 ) it is ordain-

ed, That when any, being appealed of felony surmised upon him,

doth acquit himself in the king's court in due manner, either at

the suit ofthe appellor, or of our lord the king, the justices, before

whom the appeal shall be heard and determined, shall punish the
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appellor by a year's imprisonment, and the appeilors shall never-

theless restore to the parties appealed their damages, according to

the discretion ofthe justices, having respect to the imprisonment

or arrestment that the party appealed hath sustained by reason of

such appeals, and to the infamy that they have incurred by the

imprisonment or otherwise, and shall nevertheless make a grevi-

ous fine unto the king.(3) And if peradventure such appellor be

hot able to recompence the damages, it shall be inquired by whose

abetment or malice the appeal was commenced, if the party ap

pealed desire it (4) and if it be found by the same inquest, that

any man is abettor through malice , at the suit of the party ap-

pealed, he shall be distrained by a judicial writ to come before

the justices ;( 5) and if he be lawfully convict of such malicious

abetment, he shall be punished by imprisonment and restitution

of damages, as before is said of the appellor. 6) And from

henceforth in appeal of the death of a man there shall no essoin

lie for the appellor, in whatsoever court the appeal shall hap tobe

determined.

The punishment of an appellor for a false appeal, 12 Co. 126-Hob. 98-Fitz . da-

mage 77-Fitz . Coron 12, 77, 98, 386-11 Co. 77. See 1 Ed. 3. st . 1 c. 7, which di-

sects inquiry to be made ofgaolers who compel prisoners to appeal, and 1ª Ed. 3d.

st. 1. c. 10, which makes it felony in such gaoler. Regist. 56. Inquiry of abettors,

12 Co. 125-Cro. El . 223 , 71-14 H. 7. 2-26 H. 8. 3- Dyer 120 , 131–8 II. 5 : 6-8

El. 4. 3. No essoin for the appellor. See postea ch. 17, 27, 28 for essoin. Regist
234-2 Inst, 383.

*

† 28 EDWARD I. STAT. 2. A.D. 1300.

What process shall be awarded against those that be appealed by

approvors.

WHEREAS Certain justices of late were assigned to take assises

in all shires of the realm , and also to deliver the goals of the same

shires at every of their comings after the taking of such assises ,

as more plainly is contained in a statute made by the king there-

upon;(2) our lord the king, at his parliament holden at Westmin-

ster, the eight and twentieth year of his reign, for more sure ob-

servation of his peace, and felonies to be more quickly punished ,

and prisoners to be sooner delivered, hath granted, ordained , and

provided, That whosoever be appealed by aprovors, being in
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prisons which the same justices do deliver, (and wheresoever in

our realm that such appellees be dwelling* ) that immediately it

shall be commanded to the sheriff, in whose bailiwick the parties

so appealed be commorant or may be found, by the king's writ,

under the testimony of the same justices, that he do take such

persons appealed, and cause them to be brought unto the goal,

where the appealors be kept that appealed them, and they shall

answer there before the same justices .(3) And if they that be

appealed will put themselves upon the country, it shall be com

manded in like manner by a judicial writ, from the same justices

to the sheriff in whose liberty the felonies were done, of which

theywere appealed, that he shall cause an enquest of the country

to come before the same justices, unto the same place where the

appealors be kept, at a certain day.(4) And the sheriffs and others

(in whose keeping such appealors be detained ) shall receive with

out contradiction those that be appealed by such provors, when

the parties appealed be taken in the form abovesaid, and brought

unto the same appealors.

27Ed. 1. stat.. 1. c. 3-2 H: 7. f. 3-Fitz . Coron. 221 , 322, 387, 440, 441 , 443, 456,

460. * Add or lurking. Rast. 42. See further concerning appeals, 1 II. 4. c. 14

-8 H. 6. c. 10-10 H. 6. c. 6-3 H. 7. c. 1-2 & 3 Ed. 6. c. 24.

4

ARBITRATION.

*9 & 10 WILLIAM III. CAP XV. A.D. 1698.

An act for determining differences by arbitration.

WHEREAS it hath been found by experience, that references

made by rule of court have contributed much to the ease of the

subject, in the determining of controversies, because the parties

become thereby obliged to submit to the award of the arbitrators,

under the penalty of imprisonment for their contemptin case they

refuse submission : Now, for promoting trade, and rendering the

awards of arbitrators the more effectual in all cases, for the final

determination of controversies referred to them by merchants and

traders, or others, concerning matters of account or trade or other

matters: Be it enacted by the king's most excellent majesty, by



64 ARBITRATION.

and with the advice and consent of the lords spiritual and tempo

ral and commons, in parliament assembled, and by the authority

of the same, That from and after the eleventh day of May which

shall be in the year of our Lord one thousand six hundred ninety-

eight, it shall and may be lawful for all merchants and traders,

and others desiring to end any controversy, suit or quarrel, con-

troversies, suits or quarrels, for which there is no other remedy

but by personal action or suit in equity, by arbitration, to agree

that their submission of their suit to the award or umpirage of any

person or persons should be made a rule of any of his majesty's

courts of record which the parties shall choose, and to insert such

their agreement in their submission, or the condition ofthe bond or

promise whereby they oblige themselves respectively to submit to

the award or umpirage of any person or persons, which agreement

being so made and inserted in their submission or promise, or con-

dition oftheir respective bonds, shall or may, upon producingan af-

fidavitthereofmadebythe witnesses thereunto, orany one ofthem,

in the court of which the same is agreed to be made a rule, and

reading and filing the said affidavit in court, be entered of record

in such court, and a rule shall thereupon be made by the said

court, that the parties shall submit to, and finally be concluded

by the arbitration or umpirage, which shall be made concerning

them by the arbitrators or umpire, pursuant to such submission ;

and in case of disobedience to such arbitration or umpirage, the

party neglecting or refusing to perform and execute the same, or

any part thereof, shall be subject to all the penalties of contemn-

ing a rule of court, when he is a suitor or defendent in such court,

and the court, on motion, shall issue process accordingly, which

process shall not be stopped or delayed in its execution, by any

order, rule, command or process of any other court, either of law

or equity, unless it shall be made appear on oath, to such court,

that the arbitrators or umpire misbehaved themselves, and that

such award, arbitration or umpirage was procured by corruption,

or other undue means.

II. And be it further enacted by the authority aforesaid, That

any arbitration or umpirage procured by corruption or undue

means, shall be judged and esteemed void and of none effect, and

be accordingly set aside by any court of law or equity, so as com-

plaint of such corruption or undue practice be made in the court
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where the rule is made for submission to such arbitration or um-

pirage before the last day of the next term after such arbitration

or umpirage made and published to the parties ; any thing in this

act contained to the contrary notwithstanding.

Vin. v. 3, 40, &c.---Dan. v. 1, 513, &c.

Arbitration is where the parties to a controversy submit a mat-

ter in dispute concerning property, or personal wrong, to the de-

cision of one or more persons as arbitrators.

This subject is not necessarily connected with a law-suit, as

arbitrations frequently take place when no suit is depending.

When two are appointed by the parties it is usual to agree

that they shall have power, in case of disagreement, to call in

another person as umpire, to whose judgment it is then referred.

The decision of the arbitrator, or arbitrators, is called an award.

There are five species ofawards in Pennsylvania. First, those

made by mutual consent, in pursuance of arbitration bonds enter-

ed into out of court ; secondly, those which are made in a cause

depending in court, by rule of the court before trial : which are

awards at common law; thirdly, those which are made under a

rule ofcourtby virtue of the statute in the text 9 & 10 Will. III.

c. 15 ; fourthly, awards made in pursuance ofthe act ofassembly

of 1705 ; and fifthly, those made under the act of 1810, entitled

"An act regulating arbitrations." 1

The act of 1705 provides-" That in all cases where the plain-

tiff and defendant having accounts to produce one against another,

shall, by themselves, or attornies or agents, consent to a rule of

court for referring the adjustment thereof to certain persons, mu-

tually chosen by them, in open court, the award or report of such

refereesbeingmade according to the submission ofthe parties, and

approved of by the court, and entered on the record or roll, shall

have the same effect, and shall be deemed and taken to be as

available in law as a verdict given by twelve men ; and the party

to whom any sum or sums of money are thereby awarded to be

paid, shall have judgment, or a scire facias, for the recovery

thereof, as the case may require, and as is herein before directed

concerning sums found and settled by jury, any law or usage to

the contrary of this act, in any wise notwithstanding."2

Real estates as well as personal chattels may be the subject of

a submission even in England ; and it may be safely affirmed that

where the parties might bytheir own act transfer real property, or

exercise any acts of ownership with respect to it, they may refer

any dispute concerning it to the decision of a third person, who

may order the same acts to be done which the parties themselves

might do by their own agreement : therefore when we are told

that an arbitrator cannot make an award offreehold ; that he can-

1. 1 Dal. 314-5 St. Laws 131.

M

2. 1 St. Laws, Sm. Ed. 50.
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not award the freehold of one man to another, or that partition

cannot be by an award ; we are to understand these expressions

to mean no more than that land cannot be transferred , or a divi-

sion made of it by the mere words of the award; but it is neces-

sary that the award should order such acts to be done as would,

if done by the voluntary agreement of the parties, amount to a

proper transfer or partition at law. *

The submission is the authority givenbythe contending parties,

to the arbitrators to determine their grievances ; and being a con-

tract, or agreement, must not be taken strictly, but largely ac-

cording to the intent of the parties submitting.

Debt on a common arbitration bond, in which the time for the

arbitrator to make his award was limited. The declaration stated

that the time was afterwards, bythe mutual consent of the parties

enlarged, within which enlarged time the award was made. Ld.

Kenyon, Ch. J. said, that the question was not then to be discuss-

ed whether the party had not some remedy, but whether his reme-

dylay on the bond ? and he held that it did not. By the bond he

was bound to abide by the award under a penalty if made within

a given time; but that penalty could never be extended to an

award made after that time, under a new agreement. To which

opinion the other judges assenting, judgment was given for the

defendant.4

Criminal causes are not arbitrable, because it is the interest of

the community that criminals should be punished; and if such

submissions should be by bond, the obligation is void, and the

parties may be punished for entering into such bond.

The arbitrators being judges of the party's own choosing, he

shall not come and say they have done him injustice, and put the

court to examine it ; aliter where they exceed their authority."

But awards have been frequently set aside , especially in equity,

where the arbitrators have appeared to have been mistaken ; or

have been guilty of corruption, or partiality; as if they have an

interest in the thing in controversy.7

The statute in the text does not extend to a submission by rule

of court. 8

The intent of the act was to put submissions where no cause

was depending, upon the same footing with those where there was

a cause depending; and it is only declaratory of what the law was

before in the latter case.9

A submission of all matters in variance between the parties in

the cause, is not confined to the subject matter in the particular

action then depending : but will extend to cross demands between

the parties, though not pleaded by way of set-off, and the costs

being to abide the event will make no difference. But a reference

3. 1 Vin. Sup. 283- Kyd's Award 38.

4. Brown v Goodinan, East. 29 Geo. 3,

3 Term Rep. 592..

6. Salk. 75 pl . 11 .

7. 2 Vern. 251.

8. Stra. 301-2Burt. 70%.

9.2 Burr. 701.
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of all matters in difference in the cause between the parties is con-

fined solely to the matters in dispute in the particular action.10

It is observed that this distinction is too refined for the general

understanding of mankind, and that it would be better that the

terms of reference in the former case should be " all matters in

difference in the cause," omitting the words "between the par-

ties," and in the latter a reference of "all matters in difference

between the parties" -omitting the words " in the cause.”ir

In case of a submission of all matters in variance between part-

ners, the arbitrators may award adissolution of the partnership.¹ 2

When a reference is made to three, or any two ofthem, an award

made by two is good, provided the third had notice of the meet-

ing, &c. but not otherwise. The award must be made within the

time limited, unless it be enlarged by consent of the parties. 13

If the submission be bybond, an agreement to enlarge the time

maybe made a rule of court, and in such case an attachment will

be granted for not performing the award.'4

Where arbitrators are empowered to choose an umpire, they

may elect one before they enter upon the examination of the mat-

ter referred to them; and this seems to be the fairest way of

choosing an umpire.15

If an award be grossly unreasonable it will be set aside ; as

where they awarded 4951. sterling against one of the parties for

calling the other, who was a butcher, a "bankrupt knave," to re-

pair his honor, as they called it. 16

4

All matters in difference being referred to the award of two ar-

bitrators, or in case of their disagreement, of an umpire, the arbi-

trators regularly heard all the evidence, but disagreeing, stated

this evidence to the umpire, on which he made his award without

re-examining the witnesses. After he had made the award, the

party against whom it was made applied to him to hear the evi-

dence himself, and on his refusing, moved the court to set aside

the award, but the court thought that as no application was made

to the umpire to examine the witnesses before he had made his

award, the rule should be discharged with costs.¹ ?

When the arbitrators choose an umpire their power is deter-

mined, for the arbitrators and the umpire are not to have concur-

rent jurisdiction ; yet if they join in the award it is surplussage

and will not vitiate.18 It is to be understood, however, that

10. 2 Term. Rep. 645-2 Tidd's Pr.

746.

11. Smith v Miller, 30 Geo. III. 3

Term. Rep. 626.

12. Green v Waring 7. 4 Geo. III.

Blackst. 475.

13. Willes 215- Barnes 57-2 Tidd's

Pr. 749.

14. 8 Term. Rep. 87.

15. Doyley v Petslow 7. 28, 29 Geo. II.

Sayer 221-S. P. Roe ex dem. Wood v

Doe M. 29 Geo. III . 2 Term. Rep. 644

1 Vin. Sup. 290-see 1 Bac. Abr. 138 and

the authorities there cited.

16. 3 Cha. Rep. 76-2 Vern . 251-see

Vern. 157. :

17. Hall v Lawrence, 32 Geo. III. 4

Term. Rep. B. R. 589. But this doctrine"

has been denied in two cases determined

in the Supreme court. See Falconer v

Montgomery, 4 Dal. 232, and Passmore

v Bayard.

18. 1 Bac. Abr. 138- Soulsby v Hodg

son E 4Geo. III. Black. 463. /-
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where the arbitrators choose an umpire, within thetime limited

for making their award, it is no relinquishment of the arbitration,

but a prudent provision in case they should disagree; and there-

fore an award made bythem at any time before their time is ex-

pired is good, and an award by the umpire in that time is void.12

Awards must be certain, mutual, and final ; but certainty to a

common intent is sufficient.20 An award may be good in part

and bad in part, provided the latter be unconnected with the

former. 21 Thoughthe award be final as to all matters referred

and decided upon, yet upon a reference of all matters in differ-

ence between the parties, an award does not preclude the plaintiff

from suing for a cause of action , existing against the defendant at

the time of the reference, upon proof that the subject-matter of

such action was not laid before the arbitrators , nor included in

the matters referred.22

The power of awarding costs is necessarily consequent to the

authority conferred upon the arbitrator of determining the cause;

and the reason why a provision is frequently inserted that the

costs shall abide the event of the award, is, that the arbitrator

may not have itin his power to withhold costs from the party who

is in the right : But it is to be considered as a restriction of a

power which he would necessarily have of allowing costs at his

election.23 Where costs are directed to abide the event, that

must be understood to mean the legal event. Thus, where a sum

under forty shillings is awarded for an assault and battery, the

plaintiff shall recover no more costs than damages ; the award of

the arbitrator not being tantamount to a judge's certificate under

22 & 23 Car. II. c. 9.24

An arbitrator cannot award any other than the common costs

as between party and party, unless he be expressly authorised.25

Neither can he delegate the power of taxing them to any other

than the proper officer. And in cases where the law prohibits the

recovery of costs they cannot be awarded.

In order to proceed by attachment to enforce the award, there

must be personal notice of it and a demand ofthe money, or other

thing awarded.26

After demand and refusal the court will grant a rule for an at-

tachment nisi, which they will afterwards make absolute , on affi-

davit ofservice, if no sufficient cause be shewn to the contrary. 2:
27-

The mode of setting aside an award is by application to the

court, founded on some objection to its legality, appearing on the

19. Roll. Abr. 261-Cro. Car. 263-2

Saund. 132-Bay. 206-Lut. 444-Salk.

70pl. 2 p. Holtcontra-see 2 Mod . 169-

Ld. Raymond 222, 671-12 Mod. 120, 512

-2 Barnes 53.

20. 1 Saund. 337-Kyd on Awards

-1 Burr. 274-and see 7Term. Rep. 76.

21. Willes 62, 66, 253.

22. 4 Term. Rep. 146-but see Willes

268-7 Med. 349-oct. ed. S. C.

62.

23. 2 Term. Rep. 644-but see Willes

24. 3Term. Rep. 138.

25. Cowp. 197.

26. 1 Salk. 83-12 Mod . 257, 312p. Ld.

Kenyon E. 35 Geo. III-1 Bos . & Pul. 394.

27. 2 Tidd Prac. 760,
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face of the award itself, or from reasons given by the arbitrators

in support of it; 28 or else on an affidavit of some irregularity, as

want of notice of the meeting;29 or collusion, or gross misbeha-

viour of the arbitrators ;30 and every ground of relief in equity

against anaward is equally open in the courts oflawin England. 31

Therefore wherever a plain error appears either in law , or infact,

the court will make it an object of enquiry.32 Whether such

mistake be apparent on the face of the award, or is otherwise es-

tablished the award will be set aside in Pennsylvania ; yet reports

ofreferees arenot tobeshakenby captious objections , if the substan-

tial rules ofjustice are not violated. In this kind of tribunal there

necessarilymust be a verygreat latitude, as to the kind ofevidence

which may be received : Books and papers are inspected and ex-

amined, without regard to their being such as would be strictly

evidence in a court of law; the parties frequently unassisted by

counsel are permitted to relate their own stories . Courts will

not set aside a report because papers not formally, or legally

proved, or hearsay evidence had been admitted. The referees

Occupy the office both of judge and jurymen ; their discretion

therefore must be much relied on, and as they are generally un-

acquainted with the artificial rules of law, they must be guided

principally by their own reason.33

Arbitrations under the act of 1705 differ, in many particulars,

from references to common law, which indeed have fallen into

disuse in Pennsylvania ; insomuch that although there is nothing

in the rule usually entered, to distinguish it from a reference at

commonlaw; and it might appear, from the face of it, to be the one,

or the other, yet it is always presumed to be a reference under

the act.35

In respect to the appointment of referees , though the words of

the act are chosen in open court;" and it is said in the case of

Shippen's Lee v. Bush, that the referees will not be appointed

but in the presence of both parties ; by which must be understood,

either ofbeing personally present, or represented in court by an

attorney or agent;37 yet an agreement in writing will supersede

the necessity of such presence. And ifthe agreement to refer be

made in vacation, and filed in the prothonotary's office , the autho

rity of the arbitrators is complete, and their award will be recog

nized by the court, in the same manner as ifthe choice had con-

formed with the letter of the act.

The means of procuring relief, when an award is improperly

made, is by filing exceptions to the report, except where they

arise on the face of it, and depend upon construction of law, in

which case there is no such necessity.38 The submission under

28. 3 East. 18.

$9. 1 Salk. 71- but see 3 Atk. 529.

30. 3 Atk. 529-2 Burr. 701.

31. 3 Burr. 1258.

33. 1 Dall. Rep. 161, 174.

35. Kvd on Awards 34.b

36. 1 Dallas 251.

37. Kyd on Awards S - Sommers

32. 2 Vern. 705-1 Vern. 157-3 Atk. Belabrega, 1 Dai. 164.

494-but see also 1 Dall, 315. 38. 1 Dai. Rep. 131.
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the actof 1705 authorises a report into office, or a report tothe next

term, or it is general. When the report is to be made into office,

the referees may file it in the prothonotary's office in vacation ;

upon its being so filed, a judgment nisi is entered upon it, if the

report admits of a judgment ; and unless exceptions are filed

within four days after notice to the party, the judgment becomes

absolute, and execution may issue.39

Where the referees are authorised to report to the nextterm,

they must file their report during the next term. If it be filed on,

or before, the first Saturday, it is upon that day read, in open

court, a judgment nisi entered thereon ; and unless exceptions

thereto are filed within four days afterwards, excluding Sun-

days, the judgment becomes absolute. If filed after the first

Saturday the party is entitled to four days, to enter his exceptions

after notice of such filing.

When the submission is general, the report is made to a term,

and is proceeded on as in the last case.

In submissions of the first and last kind , the arbitrators are not

limited as to time, but may report at any term, or in any vacation

till the rule is rescinded.-Iri a submission of the second kind,

the rule expires by its own limitation, at the next term after it is

entered, and the authority of the arbitrators terminates at that

time, unless the referees are not appointed until after that

term, and then the relation of the phrase is to the time of their

appointment.1

The exceptions, being analagous to those in support of a motion

for a new trial, must not only be filed within four days, but must

be accompanied by affidavit as to the facts not appearing on the

face of the proceedings.42 If the four days elapse without ex-

ceptions, the award of the referees, like a verdict under similar

circumstances, cannot afterwards be impeached.

Under a rule of reference in Pennsylvania it is usual to examine

the arbitrators, for the purpose of ascertaining the grounds, on

which they made their award.43

The act of assembly gives anaward the same effect as a verdict

ofa jury, when made according to the submission, and approved

of by the court.

In respect to compelling the performance of an award, the act

ofassembly declares, that the party to whom any sum or sums of

money are awarded to be paid shall have judgment, or a scire

facias for the recovery thereof, as the case may require, and as in

the same act is directed concerning sums found and settled by a

jury. This clause refers to the first section of the act, whereby a

jury is authorised, in certain cases, where the defendant, under

39. Shewall & Wykoff, 1 Dal . 312.

40. Abbot v Pinebia, 1 Dal . 349.

41. Hart & als . v James, 1 Dal. 355.

42. Buckley Durant, 1 Dal. 129

Kvd on Awards 180 a This is regulated

by the practice of the courts which in this

particular seems to be uniform throughout

the state.

43. Kydon Awards 333, 380.i-Seethe

case of Kingston v Kincaid et al. deter-

mined in the circuit court ofthe U. S.
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the plea ofpayment, by virtue of a set-off, turns the balance against

the plaintiff, to give a verdict for the former, certifying at the

same time, in what sumthe plaintiff is indebted to him ; which

then becomes a debt of record; for the recovery whereof the de-

fendant shall have a scire facias, and have execution for the same,

together with the costs of that action.

Though the intent of law seems to be to prevent circuity of ac-

tion, in cases where there have been mutual dealings, between the

parties ; yet as the benefit of the kind of arbitration, introduced

by this act has been carried far beyond such cases, it appears

manifestly proper that the remedy given thereby, for enforcing

the award, should be equally extended, where it may be applica-

ble. Hence it is presumable, that in all cases, where money is

awarded to a defendant, though it were even in an action of tres-

pass for an assault and battery, the remedy by scire facias might

be had.

It may safely be affirmed to be the law of Pennsylvania on this

subject, that ifthe referees award money to be paid to the plaintiff,

performance is to be compelled by entering a judgment, and issu-

ing an execution thereon . If money is awarded to be paid to the

defendant, he may sue out a scire facias, which leads to the same

result. If the award be generally for the defendant, that nothing

is due, he signs a judgment, as upon a verdict of the same kind.4%

An award in ejectment is enforced, by a judgment and execu-

tion.45

Thus far the means of compelling the performance ofan award

are simple, and in perfect harmony with the other parts of the

system, in which awards are placed upon the same footing with

verdicts.

But there are other cases in which considerable difficulties have

arisen, in respect to the means of enforcing an award. It is the

constant practice to refer actions of trover, replevin, trespass

quare clausum fregit, &c. In trespass quare clausum fregit,

with the plea of liberum tenementum, if, all matters in variance

betweenthe parties being referred, the referees direct a line to

be run between the parties, so as to leave the land in contro-

versy in possession of the plaintiff, how is the award tobe en-

forced ? Such an award has been confirmed bythe court. 46 How

is an award under this act to be enforced which orders one thing

to be done by the plaintiff, and another by the defendant? That

the remedy pointed out in the act is altogether inapplicable there

can be no doubt.

And although the remedy by attachment, would be effectual,

yet it has been much doubted whether it could legally be applied.

The right to proceed by attachment has in one instance been

asserted by the court;47 in another it has been denied ; and in a

44. Kydon Awards 326.b

45. Ib.

46. Ib.

ib.

ib.

also the case of Dunning v Carothers-

cited in Calhoun's Lee. v Dunning, 4 Dal.

120, and Levegey v Gorgas et al. in thẹ

47. Kunkle v Kunkle, 1 Dal. 364 see supreme court, 4Dal. 71
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third instance an objection to the use of it was accompanied, by

the declaration of one ofthe most experienced and accurate meni-

bers of the Philadelphia bar, that it had never been known to the

Pennsylvania practice.48

The weight of the cases however may be considered in favor of

the attachment. If by the liberal construction which the act has

received, the remedy prescribed in it has become inadequate to

the distribution of complete justice between the parties, the re-

sorting to a new remedy appears to be a natural consequence of

extending the law to cases not within the letter of it. And we

may therefore consider an attachment to be a means of compelling

the performance of an award where a judgment and execution

would not afford a complete remedy.449

With a view to facilitate arbitration , without professional aid,

and in cases not depending in court, the legislature ofPennsylva-

nia in 180650 passed " An act to regulate arbitrations and pro-

ceedings in courts of justice :" all that is material to this head is

contained in the first four sections of that act.

The principal features of this act are these→→

1. The award made in writing under a written agreement filed

in the prothonotary's office , after proof thereof by a subscribing

witness, is equally available with an award made under a rule of

court.

2. An amicable action may be entered in vacation, bythe par-

ties themselves, who maythen agree to the usual rule of reference.

3. It is required that the award shall be made under the hands

and seals of the arbitrators or a majority of them, otherwise it is

no award under that law..

4. The daily pay of the arbitrators is fixed, taxable as costs ;

and they are bound to serve under the penalty of two dollars for

every neglect or refusal to attend at the time and place appoint-

ed for the meeting. The arbitrators seem to be placed on much

the same footing with jurors ; and, upon a strict construction of

the law, it does not appear how any one chosen can, without in-

curring the penalty, avoid serving as an arbitrator, in any extra-

judicial reference agreed to by writing unless he can offer the

excuses recognized by law.

5. The party who does not attend the arbitrators upon the day

appointed becomes liable to pay the costs incurred that day, unless

his excuse will justify a postponement ; notwithstanding the ar-

bitratore can by certain implication proceed without him, or the

party may elect to waive his presence altogether.

An act ofassembly entitled " An act regulating arbitrations"

has introduced a species of arbitration before that time unknown

to our laws, and regulated by rules peculiar to itself. It provides

48. Buckleyv Durant, 1 Dal. 129, 15Q.

See Craigv Williams , 1 Dal. 313, where

inthe court adopt a principle which cou-

firms the first exception in Buckley v

Durant-see also Addison's Rep. 225.

49. See 6 Binney's Rep.

50. 4 State Laws, Sm Ed. 326-7.

51. 5State Laws, Sm. Ed. 131 ,
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A

that in a civil suits pending, or that may thereafter be brought,

either party, or his agent or attorney, may enter at the prothono

tary's office, at any time after the entry of such suits or actions

(excepting appeals to the register's court, or issues directed by

the said court) a rule of reference, wherein the party shall state

his determination to have arbitrators chosen, on a day certain, to

be mentioned therein not exceeding thirty days thereafter, for the

trial of all matters in variance between the parties ; which rule

shall be entered by the prothonotary, and certain proceedings

pointed out in this act shall be had thereon.

1. The rule must be entered thirty days previous to the first

day ofthe third term after the action brought.

2. When the commonwealth shall be a party, the attorney

general or his deputy shall attend to the suit.

3. The $2 ofthe act prescribes the method of nominating arbi-

trators and choosing an umpire.

4. The arbitrators are to be resident in the proper county, and

are not compellable to serve on more than ten trials in any one

year.

5. The parties may fix the time and place of meeting, or ifthey

should not agree upon it, the prothonotary shall fix it.

6. The party entering the rule shall serve it on each arbitrator

under a certain penalty.

7. Where an arbitrator or arbitrators do not attend, the vacancy

shall be supplied by the parties if they can agree, or ifnot by the

other arbitrators .

8. The arbitrators shall be sworn, or affirmed . They shall have

power to call on either party for books, papers and documents :

To adjourn from time to time: Their award signed by them, or a

majority ofthem, shall be transmitted to the prothonotary within

7 days ; who shall enter it on his docket ; and from the time of

such entry it shall have the effect of a judgment and operate as a

lien upon real estate.

9. Either party dissatisfied may appeal, under the following re-

strictions-viz. I. The appellant or his agent shall swear or affirm,

that it is not for delay such appeal is entered, but because he firm-

ly believes injustice hath been done to the appellant. 2. The ap.

peal shall be entered as well as the recognizance of bail, with the

prothonotary: or upon failure to make such entry, an execution,

or such other process as may be necessary to carry the judgment

into effect shall be issued. 3. A regulation in respect to the stay

of execution is established . 4. No appeal is to be allowed until

the appellant shall have paid the costs accrued ; and on the trial

of the appeal the appellant shall not be permitted to produce any

books, papers or documents which he may have withheld from the

arbitrators.

10. Ifthe plaintiffbe the appellant he shall by himself, his agent

or attorney, with one ormore sureties, be bound in a recognizance

on condition that if he shall not recover, in the event of the suit,

a sum greater or ajudgment more favorable than the report ofthe

N
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arbitrators, he shall pay all costs that shall accrue in consequence

of the appeal, and one dollar per day for each and every day los

by the defendant in attending to such appeal, which costs shall be

taxed and recovered as in other cases.

11. The costs to be paid by an appellant as required, shall,

nevertheless, be taxed in the appellant's bill, and recovered ofthe

adverse party in all cases where, in the event ofthe suit, the appel

lant is entitled to costs.

12. Ifthe defendant appeal, he shall by himself, his agent or at

torney, produce one or more sufficient sureties, who shall enter

into recognizance in nature of special bail, on condition that if the

plaintiff, in the event ofthe suit, shall obtain a judgment for a sum

equal to or greater, or a judgment as favorable, or more so, than

the arbitrators report, the defendant shall pay all costs accruing

in consequence of the appeal, together with the sum or value of

the thing or property awarded by the arbitrators, with one dollar

for each and every day that shall be lost by the plaintiff in attend-

ing to such appeal, or in default surrender, &c. Executors and

administrators may have an appeal as is allowable in other cases .

13. The prothonotary, an alderman, a justice of the peace, or

either of the arbitrators may issue subpoenas, and if necessary at-

tachments to compel the attendance ofwitnesses.

14. If a majority ofthe arbitrators shall not attend on the day

appointed for the meeting, vacancies shall be supplied by the no-

mination of the parties, or if they cannot agree, by the arbitrators.

15. An attempt by either of the parties to corrupt or influence

an arbitrator, subjects the delinquent to the forfeiture of twenty-

five dollars .

16. Rules to take depositions to be entered by the prothonotary,

on application of either party.

17. Arbitrators may punish contempts and disorderly behaviour

in their presence by fine. They are to receive one dollar perday

in case they make a report ; but unless the same be made and

transmitted to the prothonotary within seven days they are en-

titled to no compensation ; and they are subjected to a penalty

for neglecting or refusing to serve.

This act is, in its provisions, so novel, and its date is so recent

that an established construction of it is not to be expected.

It may perhaps be stated generally, that where the appeal

would furnish a remedy, that is the only mode of redress ; and

that the party who omits to seek such redress shall obtain no

other. But where the appeal affords no remedy the court will

apply one, if it be in their power.-They will take care that the-

tribunal be duly organized ; but as to any errors in its proceed-

ings, these are the subject of appeal only.
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o)3 EDWARD I. CAP. XV. A.D. 1275.

Which prisoners be mainpernable, and which not. The penalty

for unlawful bailment.

AND forasmuch as sheriffs, and others, which have taken and

kept in prison persons detected of felony, and incontinent have

let out by replevin such as were not replevisable, and have kept

in prison such as were replevisable, because they would gain of

the one party, and grieve the other;(2) and forasmuch as before

this time it was not determined which persons were replevisable,

and which not, but only those that were taken for the death of

man, or by commandment of the king, or of his justices, or for the

forest ;(3) it is provided, and by the king commanded, that such

prisoners as before were outlawed, and they which have abjured

the realm, provors, and such as be taken with the manour, and

those which have broken the king's prison, thieves openly defam-

ed andknown, and such as be appealed by provors, so long as the

provors be living (if theybe not of good name) and such as be

taken for house-burning feloniously done, or for false money, or

for counterfeiting the king's seal, or persons excommunicate, ta-

ken at the request of the bishop, or for manifest offences , or for

treason touching the king himself, shall be in no wise replevisable

bythe common writ, nor without writ :(4) But such as be indict-

ed oflarceny, by enquests taken before sheriffs or bailiffs, bytheir

office, or of light suspicion, or for petty larceny that amounteth

not above the value of x11d. if they were not guilty of some other

larceny aforetime, or guilty of receipt of felons, or of command-

ment, or force, or of aid in felony done ; or guilty of some other

trespass, for which one ought not to lose life nor member, and a

man appealed by a provor after the death ofthe provor, ( ifhe be

no common thief, nor defamed) shall from thenceforth be let out

c) This statute is omitted in the report

of the judges, probably by accident : For

if the statute of 1 & 2 Ph. & Mary c. 13.

be in force it would seem that the 3 Ed.

1. c. 15. which is said to be the pattern

prescribed by the statute of Philip &

Mary for the direction ofjustices ofpeace

in relation to bail, should be in force like

wise, except indeed such parts as have

only a local application . See Vin. Sup,

448-2 Hawk. P. C. c. 13. §63.
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by sufficient surety, whereofthe sheriffwill be answerable and that

without giving ought of their goods. (5) And ifthe sheriff, or any

other, let any go at large by surety, that is not replevisable, if he

be sheriff or constable, or any other bailiff of fee, which hath keep-

ing of prisons, and thereof be attainted , he shall lose his fee and

office for ever.(6) And ifthe under-sheriff, constable, or bailiff of

such as have fee for keeping of prisons, do it contrary to the will

of his lord, or any other bailiff being not of fee, they shall have

three years imprisonment, and make fine at the king's pleasure.(7)

And if any withhold prisoners replevisable, after that they have

offered sufficient surety, he shall pay a grievious amercement to

the king;(8) and if he take any reward for the deliverance of such,

he shall pay double to the prisoner, and also shall be in the great

mercy of the king.

What sort of offenders be not mainpernable. 1 Roll. 134, 192, 268-Bro. main-

prise 11, 56, 78--Fitz. mainprise 1 , 39, 40-Bro. mainprise 54, 57, 59, 60, 75, 78, 91

11 Co. 29-Bro. main. 6, 9, 19, 22, 30, 48, 50, 51 , 53, 58, 63, 64, 73, 91 , 93, 97.-

What sort ofoffenders be mainpernable-2 Bulstr. 328-3 Bulstr. 113. Enforced by

27 Ed. I. st. 1. c. 3. See 3 H. 7. c. 3. giving power to justices of peace to let prison-

ers to bail . And 1 & 2 Ph. & M, c. 13. giving further directions to such justices.

Likewise 31 Car. 2. c. 2. § 7. for bailing persons committed for treason or felony, and

notindicted next term. The penalty for detaining a prisoner that is mainpernable….

2Inst. 184

In criminal cases bail is to be allowed wherever it appears

doubtful, whether the accused be guilty of the offence or not.-

And it is a general rule, that the judge who has cognizance of the

crime may, if he thinks proper, admit the person accused to

bail.¹

To refuse or delay to bail, one who is bailable, is an offence

against the liberty of the subject, in any magistrate, bythe com-

mon law, as well as by the statute of Westminster 1. 3 Ed. 1. c.

15. (in the text) and the habeas corpus act.2 And lest the inten-

tion of the law should be frustrated by the justices requiring bail

to a greater amount than the nature of the case demands, it is ex-

pressly declared by the bill of rights- 1 Will. & Mary, st. 2. c. 1.

and by the S XIII. ofthe IX. article of the constitution of Penn-

sylvania, that excessive bail shall not be required ; though what

bail shall be called excessive bail must be left to the courts to de-

termine, taking into view all the circumstances of the case.

the other hand, if a magistrate should take insufficient bail, he is

fineable ifthe prisoner doth not appear.3

1. 2Inst. 189--2 Hawe. P. C. 93.

2. TheEnglish habeas corpus act is the

31st Car. II. c. 2. which is not in force

here; but we have an act containing in

On

substance the same provisions ; passed the

18th February, 1785-2 St. Laws Sm. Ed.

275.

3. 2 Hawk. P. C. 89.
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Bythe §XIV. of the IX. article of our constitution it is pro-

vided-" That all prisoners shall be bailable, by sufficient sure-

ties, unless for capital offences, when the proof is evident or the

presumption great."

The statute 3 Ed. 1. c. 15. beginning with lesser offences, it is

held does not extend to the judges of the superior courts.

The statute declares generally that those imprisoned for the

death of a man have always been taken to be irreplevisable, with-

out making a distinction between such homicide as is malicious,

and that which happens by mis-adventure, or in self-defence.

And agreeable to the statute of Glocester c. 9. all persons taken

for the death of a man, are excepted out of the writ de homine re-

plegiando. And although the superior courts are not restrained

by these statutes, yet they have always been cautious of bailing

persons imprisoned for any homicide, except in some special

cases.

In considering that part of the purview of the statute West-

minster 1. c. 15. which designates certain persons who are not

replevisable, there appears to be two sorts. 1st. Such as are ex-

cluded from the benefit of being bailed , in respect to the notoriety

oftheir offence. 2d . Such as are excluded from it, by the hein

ousness ofthe crime alledged against them.

As to those who are excluded from being bailed from the noto

riety oftheir offence, there are two kinds. 1st. Those who, byan

express or implied judgment, sentence or conviction, or their own

confession, appear to be guilty. 2d. Those who areunder violent

presumptions ofguilt : For examples of these see 2 Hawk. P. C.

c. 15. § 40, 41 , 42, 43, 44, 45, and the numerous authorities there

referred to.

Ofthose who are excluded by the purview of the said statute

from the benefit of being bailed, in respect to the heinousness of

the crime alledged against them, there are four kinds. 1st. Those

who are taken for arson. 2d. Thosewhoare taken forfaise money.

3d. Those who are taken for falsifying the king's seal. 4th . Those

who are taken for treason which touches the king himself.

* 1 & 2 PHILIP & MARY, CAP. XIII. A.D. 1554.(D

An act touching bailment of persons.

II. FOR reformation whereof, be it ordained and enacted by

the king and queen's majesties, the lords spiritual and temporal,

4. 2 Hawk. P. C. c. 15. § 33, 34, and

vide 5 H. 7. c. 1.

D) Thisstatute contains seven sections .

The first section recites the mischief

which existed, and rendered a further

regulation by statute necessary. The

provisions contained in the 6th & 7th sec

tions are local and have no application in

this country. The other sections are de

clared to be in force here and are con

tained in the text.
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and the commons, in this present parliament assembled, and by

authority ofthe same, That from and after the first day of April

next coming, no justice or justices of peace shall let to bail or

mainprise, any such person or persons, which for any offence or

offences by them or any ofthem committed, be declared not to be

replevised or bailed , or be forbidden to be replevised or bailed by

the statute ofWestminster primer, made in the parliament holden

in the third year of the reign of king Edward the first .

III. And furthermore, That any person or persons arrested for

manslaughter or felony, or suspicion of manslaughter or felony,

being bailable by the law, shall after the said first day of April,

be let to bail or mainprise by any justices of peace , if it be

not in open sessions, except it be by two justices of peace

at least, whereof one be of the quorum, and the same justices

to be present together at the time of the said bailment or main.

prise ;(2) which bailment or mainprise they shall certify in writing

subscribed or signed with their own hands, at the next general

goal-delivery to be holden within the county where the said per-

son or persons shall be arrested or suspected.

IV. And that the said justices, or one ofthem being ofthe quo-

rum, when any such prisoner is brought before them for any man-

slaughter or felony, before any bailment or mainprise, shall take

the examination of the said prisoner, and information of them that

bring him, of the fact and circumstances thereof, and the same, or

as much thereof as shall be material to prove the felony, shall put

in writing before they make the same bailment ;(2) which said ex-

amination, together with the said bailment, the said justices shall

certify at the next general goal-delivery to be holden within the

limits of their commission.

V. And that every coroner, upon any inquisition beforehim found

whereby any person or persons shall be indicted formurder or man-

slaughter, or as accessary or accessaries to the same before the mur-

der or manslaughter committed shall put in writing the effect ofthe

evidence given to the jury before him, being material :(2) And as

well the said justices as the said coroner, shall have authorityby

this act to bind all such by recognizance or obligation, as do de-

clare any thing material to prove the said murder or manslaughter,

offences or felonies, or to be accessary or accessaries to the same

as is aforesaid to appear at the next general goal-delivery to be
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holden within the county, city or town corporate, where the trial

thereof shall be, then and there to give evidence against the party

do indicted at the time ofhis trial ;(S) and shall certify as well the

same evidence as such bond or bonds in writing, as he shall take,

together with the inquisition or indictment before him taken and

found, at or before the time of his said trial thereof to be had or

made :(4) And likewise the said justices shall certify all and every

such bond taken before them, in like manner as before is said of

bailments and examination :(5) And in case any justice of peace

of quorum, or coroner, shall after the said first day of April offend

in any thing contrary to the true intent and meaning ofthis present

act, that then the justices of goal-delivery of the shire, city, towri

or place where such offence shall happen to be committed, upon

due proofthereof by examination before them, shall for every such

offence set such fine on every of the same justices of peace and

coroner, as the same justices of goal-delivery shall think meet,

and shall estreat the same, as other fines and amercements as

sessed before justices of goal-delivery ought to be.

None shall be let to bail which be forbidden to be bailed by the stat. 3Ed. I. c. 15-

3 Bust. 113. The justices duty in bailment ofa prisoner ; extended to such as shatt

be committed for manslaughter, &c. 2& 3 Ph. & M. c. 10. in examination ofhim and

others, and certifying thereof, 2 & 3 Ph. & Mary c. 10. The penalty of any justice

ofpeace or coroner omitting his duty-see 25 Geo. 2. c. 29. coroners may be removed

for wilful neglect.

The statute of 1 & 2 Philip & Mary e. 13. (in the text) intro-

duces further regulations on this subject.

Upon the whole, the general rule appears to be, that those who

are qualifiedto try the accused onthe charge alledged against him,

mayin their discretion bail him. Thus we find that in England,

the justices of the peace are authorised to bail persons charged

with offences cognizable in the sessions before such justices.-

And the court of king's bench, or any judge thereof in vacation,

may bail for any crime whatsoever ; be it treason, murder or any

other offence. The wisdom of the law, in this respect, is evident.

To permit bail to be taken commonly, for such enormous crimes,

would have a tendency to defeat public justice : yet cases may

accur, though perhaps they rarely do, in which it would be ex-

tremely hard to confine a man in prison, though accused even of

the highest crime. The law, therefore, has invested one court,

and one only, with a discretionary power of bailing in all cases ?

except that even this high jurisdiction cannot admit to bail,

persons committed by either house ofparliament, during the ses
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1

sion ; nor those who are committed for a contempt of any of the

superior courts ofjustice. "

In Pennsylvania we have a constitutional provision on this sub.

ject, as well as several regulations by acts of the legislature.-

The §XIV. ofthe IX article ofthe constitution declares, " That

all prisoners shall be bailable, by sufficient sureties, unless for

capital offences, when the proof is evident, or presumption great;

and the privilege of the writ of habeas corpus shall not be sus-

pended, unless when in cases of rebellion , or invasion, the public,

safety may require it."

By the act of 1705,2 all prisoners shall be bailable, by one or

more ofthe judges, or justices, who have cognizance of the fact,

unless for such offences as are or shall be made felonies of death.

A

By the act of31st March, 1718,3 which is said to be the basis

of our criminal law, the following offences were declared to be

capital : High treason, (including all those treasons which re-

spect the coin,) pettit treason, murder, rape, the crime against

nature, malicious maiming, manslaughter by stabbing, witchcraft

and conjuration, arson, and every other felony (larceny except-

ed) upon a second conviction. At subsequent periods counter-

feiting and uttering counterfeit bills of credit," and counterfeiting

any current gold or silver coins were made capital felonies. And

the crime of arson was extended so as to include the burning of

certain public buildings . All these crimes were capital at the re-

volution. As soon as the revolution was effected, it was made an

article ofthe constitution, that the penal laws should be reformed;.

that punishments should be rendered in some cases less sanguina-

ry, and in general, more proportionate to the crimes. In con

formity with this constitutional provision, the legislature com-

menced the reformation ofthe penal code in 1786, whenthe crime

against nature, robbery, and burglary, became punishable by im-

prisonment at hard labour, instead of death. The offenders how-

ever were only bailable, as in all capital crimes, before a judge of

the supreme court, and were only triable in that court, or at a

court of oyer and terminer held by the judge thereof in the proper

county. The amelioration of our penal code, thus commenced,

has been prosecuted from time to time by the legislature, till at

length, by the act of 22d April, 1794, capital punishments are

entirely abolished , except in the case of murder of the first degree.

In altering the punishment, however, of crimes heretofore capital,

the legislature have taken care to provide that the prisoner should

be entitled to the same rights of challenge, and that the courts of

oyer and terminer alone should have cognizance of such high

crimes. Bythe § 5 of the Vth article of the existing constitution

8

1. 4 Black. Com. 299.

2. 1 St. Laws, Sm. Ed. 56.

3. Ib. 105.

4. Suchwas the construction ofthe act;

and one Hunt was executed under it.-

But afterwards, this being held to be a

felony within clergy, this benefit was

taken away by the act of 1767.

5. 1 St. Laws, Sm. Ed. c. 684,

6. 1 St. Laws, Sm . Ed. 272.

7. 3 St. Laws, Sm. Ed. 189.

8. 3 St. Laws, Sm. Ed. 190
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of Pennsylvania it is provided, that The judges ofthe courts of

common pleas in each county shall, by virtue of their offices, be

justices of over and terminer and general goal delivery for the

trial of capital and other offenders therein ; and any two of the

said judges, the president being one, shall be a quorum." By a

necessary consequence those judges, when holding a court of oyer

and terminer, are empowered to bail for any crime whatsoever.-

And the presidents of the courts of common pleas, in vacation,

have been invested with the same powers which formerly belong

ed exclusively to the judges of the supreme court, in respect to

admitting to bail persons accused of any crime which was former-

ly capital.

Persons charged with the lesser offences, such as larceny, as-

saults and batteries, and generally all offences cognizable in courts

ofquarter sessions, may be admitted to bail by any associatejudge

ofthe common pleas, or a justice of the peace.

2 & 3 PHILIP & MARY, CAP. X. A.D. 1555.

An act to take examinations of prisoner suspected ofany man.

slaughter or felony.

WHERE in the last parliament holden at Westminster,

amongst other things it was enacted , That such justices of the

peace as have authority to bail any prisoners brought before them

for any manslaughter or felony, before any bailment or mainprise,

should take the examination ofthe said prisoner, and information of

them that bring him, of the fact and circumstances thereof, and the

same, or as much thereof as shall be material to prove the felony,

shall put in writing before they make the same bailment;(2)

which said examination, together with the said bailment, the said

justices shall certify at the next general goal-delivery to be holden

within the limits of their commission, as by the same act more

plainly is contained , and may appear :

II. And forasmuch as the said act doth not extend to such

prisoners as shall be brought before any justices of peace for man

slaughter or felony, and by such justice shall be committed to ward

for the suspicion of such manslaughter or felony, and not bailed,

in which case the examination of such prisoner, and of such as

shall bring him, is as necessary, or rather more than where such

prisoner shall be let to bail or mainprise :(2) Be it, therefore, en

acted by the authority of this present parliament, That from
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henceforth such justice or justices before whom any person shall

be brought for manslaughter or felony, or for suspicion thereof,

before he or they shall commit or send such prisoner to ward,

shall take the examination of such prisoner, and information of

those that bring him, ofthe fact and circumstance thereof, and the

samé, or as much thereof as shall be material to prove the felony,

shall put in writing within two days after the said examina-

tion;(3) and the same shall certify in such manner and form, and

at such time, as they should and ought to do, if such prisoner so

committed or sent to ward had been bailed, or let to mainprise,

upon such pain as in the said former act is limited and appointed

for not taking or not certifying such examinations as in the former

act is expressed . (4) And be it further enacted, That the said jus-

tices shall have authority by this act, to bind all such by recogni-

zance or obligation , as do declare any thing material to prove the

said manslaughter or felony against such prisoner as shall be so

committed to ward, to appear at the next general goal -delivery to

be holden within the county, city, or town corporate where the

trial of the said manslaughter or felony shall be, then and there

to give evidence against the party;(5) and that the said justices

shall certify the said bonds taken before them in like manner as

they should and ought to certify the bonds mentioned in the said

former act, upon pain as in the said former aet is mentioned, for

not certifying such bonds as by the said former act is limited and

appointed to be certified .

Binding ofthe accusers to give evidence against the prisoner. See 31 Car. 2. §7.

for bailing persons committed for treason or felony, and not indicted the next
term.

The statute 2 & 3 Philip & Mary, c. 10. (in the text) was the

first authority given for the examination of a felon, in the english

law.1 At the common law nemo tenebatur prodere seipsum :

proof ofthe crime was not to be wrung from the criminal himself,

but to be obtained by other means, and other men.

According to this statute, it is the duty of every justice, before

whom a prisoner, charged with felony, or any homicide is brought,

immediately to examine the circumstances ofthe crime alledged;

and to take, in writing, the examination of such prisoner, as well

as the information of those who bringhim .

If upon such examination it shall appear, that no such crime

was committed, or that the suspicion , which had been entertained

of the prisoner, was wholly groundless, in such case, and in such

only, it is lawful to discharge him. Otherwise he must either be

1. 4 Black, Com. 296.
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committed to prison, or admitted to bail. Ifitbe a charge cogniz-

able in the sessions, a justice ofthe peace ought to bail the prison-

er, if sufficient sureties be offered. Butifthe prisoner be charged

with a crime, for which he can only be tried at a court of oyer and

terminer, the justice, after taking his examination, must commit

him to prison, from whence he may be brought upon a writ of ha

beas corpus, before a court having cognizance of the offence, or in

vacation before a judge of the supreme court, or a president ofthe

courts of common pleas, and bailed.

BAIL, IN CIVIL CAUSES.

23 HENRY VI. CAP. 9. A.D. 1444.(D.

The sheriffs and bailiffsfees, and duties in several cases.

(5) AND that the said sheriffs , and all other officers and minise

ters aforesaid, shall let out of prison all manner of persons by them

or any of them arrested, or being in their custody, by force ofany

writ, bill, or warrant, in any action personal, or by cause of in

dictment of trespass, upon reasonable sureties of sufficient per-

sons, having sufficient within the counties, where such person be

so let to bail or mainprise , to keep their days in such place as the

said writs, bills or warrants shall require. ( 7) And that no sheriff,

nor any of the officers or ministers aforesaid , shall take or cause

to be taken, or make, any obligation for any cause aforesaid, or

by colour of their office, but only to themselves , of any person,

nor by any person which shall be in their ward by the course of

the law, but bythe name of their office, and upon condition writ-

ten, that the said prisoners shall appear at the day mentioned

in the said writ, bill or warrant, and in such places as the

said writs, bills or warrants shall require. ( 11 ) And that all

sheriffs, under-sheriffs , clerks, bailiffs , goalers, coroners , stewards,

D) This statute is omitted in the Report

of the Judges ; yet the § 20 of the statute

4 Anne c. 16, which directs the sheriffto

assign such bail bond, is reported to be in

force and is recommended to be incorpo-

rated.

It is said (in Buller's Nisi Prius 224)

that the statute 23 Hen. 6. c. 10. relative

to sheriff's bonds, is a private law, yet

the 4 Anne c. 16. § 20. having enabled

the sheriff to assign such bond, the court

must take notice of the law that enables

him to take such bond. But it has been

determined that the statute of Hen. VI.

is ageneral law, independent of the stat

ute of Anne; for thoughit is said to relate

to officers of a certain description, yet all

the king's subjects are included in it, for

it gives all of them a liberty of being bail

ed ; but whatever doubt there might have

been before the passing ofthe 4th of Anne

that statute removes it, and unquestion-

ably makes it a general law. Samuel v

Evans, Trin. 28 Geo. II -2 Term Reg.

B. R. 569.
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bailiffs of franchises , or any other officers or ministers, which do

contrary to this ordinance in any point of the same, shall lose to

the party in this behalf indamaged, or grieved, his treble dama-

ges.(14) And if the said sheriffs return, upon any person, cepi

corpus or reddidit se, that they shall be chargeable to have the

bodies ofthe said persons, at the days of the returns of the said

writs, bills, or warrants, in such form as they were before the

making of this act,

What persons may be bailed and what not. Latch. 23, 143. Plow. f. 60. Car-

thew 300. Mod. 227. Dyer f. 25.

Before this statute the sheriff was not obliged to bail one arrest-

ed on mesne process, unless he sued out a writ of mainprise;¹

though he might have taken bail ofhis own accord.

This arbitrary power, which sheriffs possessed, of bailing, or re-

fusing to bail, produced great extortion and oppression . Hence

the necessity of the statute in the text, by which the sheriff, who

arrests any one upon mesné process in a civil suit, is not only

authorised, but obliged to take a bail bond, if sufficient surety be

offered, otherwise he subjects himself to the action of the party

aggrieved .?

The statute has two branches, first, as respects the persons to

be admitted to bail ; and secondly, as to the form of the security.

Upon the first branch ofthe statute it hath been determined that

the sheriffhath no authority to take a bail bond, for the appearance

of persons arrested by virtue ofprocess issuing upon an indictment,

found at the quarter sessions for a misdemeanor. But a recogni

Lance ought to be taken.3

Neither can the sheriff take bail, on an attachment for a con-

tempt.4

Although the words of the statute seem to be confined to per-

sons arrested and in actual custody, yet it hath been holden , that

the arrest need not be stated in an action upon the bail bond; and

that if stated it is not traversable ; for it would be of mischevious

consequence, if a bail bond taken courteously, without exposing

the party to an arrest, were not as effectual as if he had been ac-

tually arrested . It appears, indeed, from a case in Sayer's Re-

1. The chief difference between bait

and mainprise is, that a man's main-per-

nors are barely his sureties, and cannotim-

prison him themselves, to secure his ap

pearance, as his bail may, who are looked

upon as his jailers, to whose custody he is

committed; and they maytherefore take

him up, even on Sunday, and confine him

till the next day, and then render him.

6 Mon. 231-7Mod. 77, 85 , 98-Ld. Ray,

706-12 Mod. 275 , 318 , 606-7, 667.

2 Cro. Eliz. 76-Cro. Car. 196-2

Mod. 31-1 Leon. 189.

3. 4 Term. Rep. 505.

4. Cro. Car. 309-Com. Rep. 264-1

Stra. 479- Barns' 64. But he may take

bail on attachment out of Chancery on

mesne process. Sty . Rep. 212, 234-2

Vent. 337-2 Salk. 608-1 Ld. Raymond

722-2 Black. Rep. 955. Aliter after a

decree. Gil . Rep. 84- Pres. Cha. 331 →→→

and see 1 Eg. Cas. Abr. 351.

5. 1 Stra 444, 643- but see Noy. sem

contra and Say. Rep. 116.

2



BAIL. 85

ports, that the issuing of the process may be traversed . But

this does not seem to impugn the doctrine herein before laid down.

For it is one thing whether any process authorising an arrest ex

isted, and another whether the sheriff holding such process had

taken the bond without actually arresting the defendant.

Ifa bail bond be tendered, with sufficient sureties , and the sheriff

refuse to accept it, and liberate the defendant, he is liable to a spe-

cial action on the case."

The clause in the statute which requires reasonable sureties,

was introduced for the benefit of the sheriff ; and therefore though

he
may insist on two sureties, yet he may take a bond with one

only. And for the same reason the plaintiff cannot support an

action against him, for taking sureties that are insufficient, or do

not reside within the county.9

The second branch of the statute requires a security by bond.

There are no set form ofwords for these bonds, ifin substance they

appear to be according to the design ofthe writ it is sufficient. 10

To render them valid , however, three things are required . 1. That

bond be made to the sheriff himself. 2. That it be made to him

byhis name of office. 3. That it be conditioned for the defendant's

appearance at the return ofthe writ, if it be not made to himby his

name ofoffice, or if it be single, without any condition at all, or

with an impossible condition, or if the condition be not for the

defendant's appearance, or if it be for that, and also for something

else, it is void by the statute.¹¹

An undertaking in writing to put in good bail on or before the

return of the writ, or to surrender the body of the defendant to

one ofthe officers ofthe sheriff, or in default to pay debt and costs,

is void ; and no suit can be sustained upon it.12.

If the defect appear on the face of the declaration, or upon oyer,

the defendant may demurr ; otherwise he must take advantage of

it by pleading ; and when it appears in any part of the record,

whether by pleading or otherwise he may move in arrest of judg

ment.13 Fill

If the bond be good in substance, it cannot be avoided for any

trifling informality, or variance of the condition from the writ, in

the description of the plea, or of the time or place of appear

ance. The statute only requires a bond conditioned for the de-

fendant's appearance, and the description of the plea is mere sur-

plussage.14 Accordingly, where the sheriff upon an original writ

6. Page 116.

7. Gil. P. c. 20-Cro. Car. 196-W.

Jones 226-1 Sid. 22-2 Mod. 31 , 84,

180-2 Vent. 96-6 Term. Rep. 255.

8, 10 Cro. 100b- Cro. Eliz. 624, 808 ,

852, 862-1 Vin . Sup. Cook v Brockhurst

-5 Geo. II.-Fortescue 369.

9. Cro. Eliz. 624, 808 , 852, 862-Noy.

89-1 Sid . 96-2 Saund. 59-1 Mod. 227,

239-2 Mod. 83, 177- but see 1 Ld. Ray.

425—1 Salk. 99, S. C.-6Mod, 122, semb.

Contra,

10, Shuttleworth v Pilkington, Trin.

14 Geo. II. Stra. 1155.

11. Cro. Eliz. 862-Dyer 119, 120-10

Co. 100- Fortescue 368-1 Vin. Abr.

Sup . 393.

12. Rogers v Reeves, 1 Term. Rep. B

R. 418.

13. 2 Term. Rep. 569,

14. Cro. Jac . 286—2Leo. 123—2Show,

51- T. Jones 137- Mod. 122-10 Mod.

327- but see 2Leo. 177i
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in a plea oftrespass on the case on promises, took a bail bond con

ditioned for the defendant's appearance to answer the plaintiff in

plea oftrespass, the court held it to be valid.15 Where one ar

ested is suffered to go at large without bail, it seems the sheriff is

not liable to an action, provided he have the defendant at the re-

turn ofthe writ.16 But ifhe have him not then, or should after-

wards suffer him to go at large without lawful authority, he is, in

either case, liable to an action.¹ ?

Where an action isbrought against the sheriff he must plead the

statute: and cannot take advantage of it otherwise.18

If an action be brought against the sheriff for an escape, he may

it seems defeat it, by putting in bail to the original action, of the

term in which the writ was returnable, though after the expiration

ofthe time allowed for putting it in.19 In order to prevent this,

the plaintiff should oppose the justification of bail if put in. And

in a late case where the bail had been permitted tojustify, without

opposition, the court set aside the rule for the allowance of bail,

on payment of the costs of justification.20

The sheriff may return, that one arrested on mesne process was

rescued, as he was going to prison.21 Upon such return the plain-

tiff has a triple remedy against the rescuers, viz. By attachment,

action on the case, or indictment.22 Such return being of itself

a conviction, the court will grant an attachment in the first in-

stance.23 But an attachment will not be granted on affidavit

merely, without such return ,24 As the return of the sheriff is not

traversable, it is said that the court will proceed to punish the

rescuers, without going through the ordinary course of examining

them on interrogatories.25 But where a defendant was brought up

upon an attachment charged with rescuing one, arrested on a war-

rant for obstructing excise officers, it was declared to be the in-

variable practice of the court, to put the defendant to answer in-

terrogatories, though he did not deny the charge in the affidavits,

unless the prosecutor waived putting them.26 Upon such attach-

ment the courts fine according to their discretion, taking into con-

sideration the circumstances ofthe case.27

If special bail be not put in, and perfected in due time, the bail

bond becomes forfeited ; and the plaintiff may either take an as-

signment of it, or proceed against the sheriff, to compel him to

return the writ, and bring in the body of the defendant.28.

15. 6 Term. Rep. 702.

16. 2 Bos. & Pul. 35-2 Term. Rep.

172.

17. Gil. C. P. 22-2 Mod. 178-Noy.

39-2 Term. Rep. 174.

18. 1 Sid. 22, 349- Moore 428-Cro.

Eliz. 460-1 Vent. 85-1 Mod. 33, 57-

1 Tidd's Pr. 207.

19. 1 Esp. Nisi Prius 87-2 Bos. &

Puler 35, 246.

20. See Bosenquent v Simpson, E. 42

Geo. III.

An

21. 1 Roll. Rep. 441-1 Stra. 435-5

Bur. 2814.

22. Cases temp. Hard. 112-see also 5

Com. Dig . 438-Tit. Rescous.

23. Say. Rep. 121-2 Salk. 586-

Burr. 2129- 1 Stra. 624.

24. 1 Stra. 531-2 Salk. 586.

25. 4 Burr. 2129- but see 2 Salk. 586.

26. 5 Terms Rep. 362.

27. 1 Stra. 642-1 Tidd's Pr. 209.

28. Gil . P. C. f. Bail p . 17,
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assignment is usually accepted where the bail below is considered

sufficient ; and it seems the plaintiffmay take it, even after a rule

to bring in the body.29 By the acceptance of such assignment

he discharges the sheriff, and if the same bail be put in above, the

plaintiff cannot except against them.30 The bail bond may be as-

signed before it is forfeited, though it cannot be put in suit till

afterwards.31

The irregularities which cause the proceedings on a bail bond.

to be set aside are various. 32 But the court will not order the

bail bond to be delivered up to be cancelled, on the ground of a

misnomer.33 Where the proceedings are regular they may be

stayed upon terms, in order that there maybe a trial on the origin-

al action.

If the defendant surrender himself to the sheriff, before the re-

turn ofthe writ, the bail bond may be given up to be cancelled ;

after which the plaintiff can obtain no assignment of it; nor can

he rulethe sheriff, or bring an action against him for not assigning

it.34 But it is optional in the sheriff whether he will accept the

surrender in discharge of the bail bond, before the return of the

writ. 35

On a surrender by the special bail , though without justifying,

and after the period for justifying had expired, the court will stay

proceedings on payment of costs. 36

Should the plaintiff be dissatisfied with the bail to the sheriff, het

ought to rule him to return the writ. Though this rule cannot be

had after an assignment of the bail bond, if it be valid, yet if the

bond be void it is otherwise.

If, at the request of the plaintiff or his agent, a special bailiff

had been appointed to arrest the defendant, the sheriff cannot be

ruled to return the writ ; yet he is responsible forthe safe custody

of the defendant after the arrest made .37

A rule to return the writ must be personally served . 38 The

writ should regularly be returned by the sheriff, on the day on

which the rule for returning it expires ; and indefault the plaintiff

may move for an attachment the next day.39

By an act of assembly ofthe 3d of April, 1809,40 the courtmay

make rules on sheriffs for the return of any writ or writs ; for the

payment ofmoney received on any execution, or process ; and for

the production of the body, after a return of cepi corpus, to an

execution, or in default thereof for the payment of debt and costs ,

and compel obedience to said rules of attachment; provided that,

29. Callaway Spencer, E. 42 Geo.

III.-6Terms. Rep. 753-7 Terms. Rep.

122-8 T. Rep. 456-see 1 Bos. & Pul.

325.

30. 1 Tidd's Prac. 222, 245.

31. Barnes 77.

32. See 4 Term. Rep. 176.

33. 2 Bos. & Pul. 109-3 Term. Rep.

572.

34. See note 29, ante.

35. 1 East. Rep. 382.

36. 5 Term. Rep. 401 , 534-7 Term.

Rep. 297, 529, and see 8 Term. Rep. 822.

37. 8 Term. Rep. 505, and see 2 Esp.

Co. N. Pr. 591 .

38. Doug. 420-3 Term. Rep. 351,

39. 4 Term. Rep . 496.

40. 5 St. Laws, Sm, Ed . 56,



88
BAIL

as to those out of office, application be made for such purpose with-

in one year after the termination of their said offices respectively.

When a sheriff is fined for a contempt, he is liable, in like man-

ner as his bail upon a bail bond, to the payment of what is really

due to the plaintiff, though beyond the sum sworn to and costs, to

the full extent ofthe penalty ofthe bond.42 Where the money is

thus paid, an action is usually brought by the sheriff or his officer,

on the bail bond, or if none be taken, an action for money paid.42

The court will not assist a sheriff by staying proceedings in an

action for an escape, or setting aside an attachment, where he has

been guilty of a breach of duty, in discharging defendant out of

custody upon his own undertaking to appear and put in bail , in-

stead oftaking a bail bond. 43

Where bail justify, it is necessary that they should swear that

they are house-keepers, or freeholders, and respectively worth

double the sum sworn to, after all their debts are paid, or exclu

sive of all debts or demands, due from them to any person or per-

sons whatsoever.44

In an action on a bail bond the defendants are not to be held to

special bail, for this would be bail in infinitum.

In actions for uncertain damages, or where, from the nature of

the case, proof cannot be exhibited of the amount of the plaintiff's

demand, there shall be common bail only, unless by special order

of the court, or a judge in vacation ; as in trespass, assault, battery,

conspiracy, false imprisonment, slander, covenant (unless it be for

the payment of money) in account, till judgment quod computet,

in penal actions, in actions qui tam ; in actions on bail bonds, and

on replevin bonds, in actions against heirs, executors or adminis-

trators , unless in special cases, where it appears that they have

wasted the goods, in which case they may be held to special bail;

but not on the bare suggestion of a devastavit, without an affi-

davit.45

According to the English practice, no writ in any such case can

be marked for bail without an order previously made. In Penn-

sylvania, however, a different practice has obtained, which never-

theless leads to the same result. Wherever in a case of this kind

the circumstances are such that it may be fairly presumed that the

court, or a judge, in the exercise of the legal discretion confided

to them, would require bail, it is usual in the first instance to mark

the writ for bail in a certain sum ; and the defendant may, upon a

41. 7Term. Rep. 370-8 Term. Rep.

28-1 Hen. Black. 233, 543, C. P. But

he is not liable beyond the penalty ofthe

bond : 3 East. 604, and see Doug. 464,

where Buller, justice, seemed to con-

sider, that when the sheriff should come

to purge the contempt, it would be com-

petent for the court to moderate the pun-

ishment, and not impose a fine to the

amount ofthe whole debt, though in or-

der to proportion it to the actual damages,

he thought they must be ascertained by a

jury.

42. 1 Esp. Cas. Ni. Pri. 383- but see

the case of Rogers v Reeves, 1 T. R. 418.

43. 7 Term, Rep. 109, 239- See

Term. Rep. 352.

44. 1 Tidd's Practice 225.

45. 1 Leo. 39-Carth . 2641 Mod. 16

seefurther on this subject, 1 Crom. Pr.

29, 30,
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citation to shew cause of action, oblige the plaintiff to exhibit the

grounds upon which he claims bail ; and the court, or a judge in

vacation, will determine whether special bail ought to be given ;

and ifrequired will fix the amount of such bail.

Whether the english practice, or our own in this particular is to

be preferred, may perhaps be questionable. According to the

former, the order is made on an exparte hearing ; whereas by the

latter the parties are confronted . Where a previous order is re-

quisite, opportunities may be afforded to elude justice ; yet, on

the other hand, some temporary inconveniences may arise from al-

lowing bail to be required without such order. But perhaps wan-

ton abuses are seldoin to be apprehended, where redress may so

speedily be obtained , and where the consequence of such abuses

may be serious to the authors.

In all actions where special bail is not necessary, the english

practice authorized by statute, is for the sheriff or proper officer,

to serve the defendant personally, with a copy of the writ or pro-

cess, and with notice in writing to appear by himself or his attor-

ney in court to defend the action, which in effect reduces it to a

mere summons.

In pursuance of this notice, the defendant may have his appear-

ance recorded ; but if he neglects so to do, the plaintiff is autho-

rized to enter an appearance for him.46 According to our prac

tice, where bail is not requirable, the writ is to be indorsed " No

bail required." In which case the sheriff, or his officer, shall serve

the defendant with a copy of the writ, as inthe case of a summons;

and the defendant, on such service, and in all cases where com-

mon bail is ordered by a judge, shall subscribe a note with these

or the like words, " I hereby empower the prothonotary to enter

my appearance in this action ;" which subscription shall be tested

by the officer who serves the writ ; and the note so subscribed and

tested, being filed, together with the writ, the prothonotary shall

accordingly enter an appearance for the defendant, and the plain-

tiff may proceed as if special bail were entered.

The writ may

ofthe court.47

be served on the return day, even after the rising

In Pennsylvania freeholders are not to be arrested, but shall be

sued by summons, unless the plaintiffmake it appear, by affidavit,

that the defendant has signified his intention of going to sea, or

removing out of the state, or lurks in secret places; orhas refused

or neglected, on demand, to give either real, or personal security,

for the debt, or to appear without process , and enter special bail,

or has suffered himself to be arrested , and judgment entered

against him, or made over his lands and chattels to others, or suf-

fered them to be attached, &c. or that his estate is mortgaged,

aliened, intailed, or liable to judgments ; or that he has not been

´resident in the state for two years. And freeholders illegally are

46. 3 Black. Com. 287-1 Tidd's Pr.

214—2 Burr. 812-1 Term. Rep. 192-2

Wils. 372.

47. 1 Tidd's Practice 147.

P
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rested, may abate the writs with costs.48 But every privileged

person must claim his privilege in a proper time, and in a proper

manner, for the court are not bound judicially to notice a right of

privilege, nor to grant it unless it be claimed.49

Bail is of course in all actions on contract, where the debt or

damages are liquidated . Here also the english practice varies

from ours. According to their practice, regulated by statute,

there must be an affidavit ofthe debt filed before the writ is issu-

ed, and the sum sworn to is indorsed on the writ. Whereas our

practice requires no such previous affidavit ; but upon a citation to

shew cause of action, proof of a subsisting debt will be required ;

such proof at least as will convince the judge, that there is good

cause of action.50 The quantum of bail will depend upon the

proof exhibited . If it should fail to convince the judge that bail

ought to be required, the defendant will be discharged , on common

bail, whatever may be the species of action.

Proceedings in the bail bond suit were staid at the third term

of the original action, upon paying costs, entering special bail , and

giving the plaintiff a judgment in the original, 51

In an action of trespass against the officers of a militia court

martial for imprisoning the plaintiff, bail was refused, it not ap-

pearing that they exercised their power, whether legally, or ille-

gally assumed, with oppression.52
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BASTARD.

* 20 HENRY III. CAP. IX. A.D. 1235.
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He is a bastard that is born before the marriage of his parents.

Tothe king's writ of bastardy, whether one being born before

matrimony may inherit in like manner as he that is born after

matrimony, all the bishops answered, that they would not, nor

could not, answer to it ; because it was directly against the com-

mon order of the church. (2) And all the bishops instanced the

lords, that they would consent, that all such as were born before

matrimony should be legitimate, as well as they that be born after

matrimony, as to the succession of inheritance, forasmuch as the

48. 5 State Laws, index 37. Where it

is desired to hold a freeholderto bail, itis

usual to serve him with a notice requiring

him to enter special bail at a certain time,

and if the requisition should not be com-

plied with a capias may issue, and the de-

fendant may be held to special bail. See

Jack v Shoemaker, 3 Bin. 280.

49. Gyer's Lee v Irwin, 4 Dal. 107.

50. See Rules of Court. Jack & Shoe

maker. 3 Binney's Rep. 280.

51. 4 Binney 344.

52. Duffield v Smith, 6 Binney 302.

the

TX
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church accepteth such for legitimate. And all the earls and

barons, with one voice, answered, that they would not change the

laws ofthe realm, which hitherto have been used and approved.a

Fitz. Bastardy 21 , 22, 25, 27, 28 , 30, 33-1 H. 6. 3—11 H. 4. 84-39 Ed . 3. 14-

44 Ed. 3. 12-12 Cɔ. 72-2 Ins. 96.

a Et ideo dominus rex habet consilium suum sub qua forma proçedendum est ad

inquisitionem in curia sua de talibus sic natis.

This statute is in affirmance of the common law, as appears

upon
the face of it.

By the civil law, those who are born before marriage are legiti-

mate, by the subsequent intermarriage of their parents ;—and the

canonist early adopted this law, alledging that the subsequent mar-

riage takes away the preceding guilt, and shews a consent from

the beginning.¹

But bythe common law, as we find it laid down in the earliest

writers, All persons born out of lawful matrimony are bas-

tards."2

Glanville remarks, that by the canons and roman law, ³ a per-

son born before the intermarriage of his father and his mother was

deemed a lawful heir ;-yet, that by the law and custom of the

realm of England, he was not to be received as heir, or to hold any

inheritance.

Where one claimed as heir, and it was objected that he was not

heir, not being born in lawful wedlock, the plea ceased in the

king's court; and a writ issued to the arch-bishop, or bishop, com-

manding him to make inquiry respecting the marriage, and to sig-

nify to the king, or his justices, his judgment thereon. The writ

stated the grounds upon which the allegation of bastardy rested ,

-namely, that he was born before the marriage of his mother,

with a view to oblige the ecclesiastical court to answer whether he

was born before, or after marriage.

The controversy on this subject continued for many years, be

tween the clergy and the common lawyers, aboutthe legitimacy of

children born before wedlock, and at length resulted in this stat-

ute ; which contains the substance of the controversy, and the

decision upon it :-A decision which was probably required at an

inauspicious moment, for the clergy.

1. It seems that the bishop of London,

about this time wrote a treatise, to shew

the propriety and necessity of introducing

the civil law into England ; and that the

same innovation being attempted, by the.

duke ofSuffolk, in the time ofHenry VI.

induced Fortescue to write his treatise

"De laudibus legum Anglia." It was

one ofthe articles ofimpeachment against

cardinal Woolsey, " Quod ipse intende-

bat finaliter antequipimas anglicanas le-

ges penitus subvertere, et hoc regnum

Anglia, et ejusdem regni populum dictis

legibus civilibus, et canonibus subju

gare." Obs. onthe Stat. 38.

2. Glanville [who wrote abouttheyear

1187 ] 1. 7, c. 13, 14-47 Ed. 3. 14.b-11

H. 4. 81-Brac. I. 5. fol. 416- see 1

Reeve's England 117, 118.

3. Alluding to a law ofJustinian, adopt-

ed in a constitution made in the time of

Pope Alexander III. about 30 years be

fore Glanville wrote. Reeve 118.
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Notwithstanding however the positive declaration contained in

this statute, it would seem that the question of natus ante matri-

monium, was not yet put at rest, for the same year the king found

it necessary to convene a council consisting of several bishops and

lords, and it was agreed by them all, that whenever the issue of

natus ante matrimonium arose in the king's courts, the plea should

be transmitted to the ordinary ; and an inquisition being made in

precise words, Whether such a person was born before, or after

matrimony, " he should send his answer to the king's courts in

the same words, without any cavil. 5

The strenuous opposition of the barons to the introduction of

this humane provision of the civil laws, in favor of the innocent,

Mr. Barrington ascribes to the circumstance of the proposal ori-

ginating with a poicterine favorite of the king. The sturdy barons

not approving of the proposer, rejected the proposal, una voce.-

You are a foreigner, and shall not introduceforeign laws, be they

good or bad.

This conjecture appears the more probable, as these same barons,

who on this occasion affect to be so tenacious of the ancient laws

and customs of the kingdom, attempted, during the sitting of this

very parliament or council, to introduce a most tyrannical inno-

vation in favor of themselves :-No less than this, that if any

fence was committed in their parks, or ponds," the offender should

be sent to their own prisons, and tried undoubtedly in their own

courts. The king however had the firmness to refuse his as-

sent.8

of-

Anciently the child of a married woman was presumed to be

legitimate, if her husband was within the four seas; which at that

period encompassed the british dominions. But this absurd doc-

trine is long since exploded. In modern times, although children

born within marriage, are still presumed to be legitimate, till the

contrary appear, yet to overturn this presumption in this, as in all

other cases, a probable evidence is sufficient. The law is so laid

down in the case of Pendrell v Pendrell, determined in the 5th

year of George II. and has ever since been considered as set-

tled.1

4. Utrum talis natus sit ante matri-

monium, vel post.

5. 1 Reeve Eng. law 464. After the

passing ofthe statute, they seem no longer

tohave inserted in the writ of natus ante

matrimonium, the words "et quonium

hujusmodi inquisitio pertinet adforum

ecclesiasticum. ib.

6. Observations on the stat. 38.

It is observable that in those countries

in Europe which are supposed to have

adopted the civil law, this part of it has

been receivedunder certain qualifications.

Thus, bythe ancient law of Spain, the le-

gitimation of children, by the marriage of

their parents subsequent to their birth, is

confinedtothe case of a batchelor marry-

ing a spinster. [Barrington on the stat.

38. ] So by the laws of Scotland, the

subsequent marriage is considered as hav-

ing been entered into when the child was

begotten ; and therefore it is necessarily

confined to the case of such a woman

whom the father, at that period might

have married . 1 Reeve Eng . law 266.

7. Vivarium is the word inthe original,

which is translated pond. Spelman says,

parci & warennænostræ sub vivariorum

appellatione sæpe veniunt. Barrington

36.

8. ib.-1 Reeve Eng. law 266.

9. 2 Stra. 925-6 Binney Rep. 286.

10. 2 Stra. 925-6 Binny 286-Resp. V

Shepherd-Bull . N. P. 113-3 Wil. Rep.

275-Vide also 2 Stra. 1076- also Lomax

♥Holemdon, 2 Stra. 940- trial at bar.
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The child of a married woman may be proved to be a bastard,

by other evidence, than that of the impossibility of the husband's

access.11

Where the husband and wife live together, although a person

may be convicted of fornication with the wife, yet the law pre-

sumes the children to be legitimate ; unless indeed the husband be

impotent; but where they live a separate, the question of legiti-

macy is proper to be submitted to jury under all the circumstan-

ces ofthe case.12 And where they are legally separated from bed

and board, the presumption is against the legitimacy.

The rule that a bastard is nullius filius, applies onlyto cases of

inheritance. 13

The wife is a good witness, ex necessitate rei, to prove the cri

minal intercourse ; but she is no witness to prove that her husband

had no access.¹ 4

The time during which the putative father of a bastard child

shall be ordered to maintain it, is entirely within the discretion of

the sessions, who are not bound by any practice that may have

been adopted by themselves, or other courts upon the subject.18

BILL OF EXCEPTIONS.

13 EDWARD I. CAP. XXXI. A.D. 1285.

An exception to a plea shall be sealed by the justices.

WHEN one that is impleaded before any of the justices, doth

alledge an exception, praying that the justices will allow it, which

if they will not allow, if he that alledged the exception do write

the same exception, and require that the justices will put to their

seals for a witness, the justices shall so do ; and if one will not,

another ofthe company shall .(2) And ifthe king, upon complaint

made ofthe justices, cause the record to come before him, and the

same exception be not found in the roll, and the plaintiff shewthe

the exception written, with the seal of a justice put to, the justice .

shall be commanded that he appear at a certain day, either to con

fess or deny his seal .(3) And if the justice cannot deny his seal,

11. Goodright ex dem. Tomson v Saul

et al. 4Term. Rep. B. R. 56.

12. 6 Binny Rep. 288.

13. Per Buller J. Rex v The inhabit-

ants ofHadnel-1 Term. Rep. B. R. 101 .

14. See 6 Binny 283-The Common™

wealth v Shepherd-and the cases there

cited.

15. Addis v The Commonwealth

Binny's Rep. 541 .
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they shall proceed to judgment according to the same exception,

as it ought to be allowed or disallowed .

9 Co. 13-Kelyng. 15-2 Inst. 426- Regist. 182.

At the common law a writ of error might be had, either for an

error apparent on the record, or for an error in fact, where either

party died before judgment ; but it lay not for an error in law, not

appearing in the record ; and of course where the plaintiff, or de-

fendant alledged any thing, ore tenus, which was overruled by the

judge ; this could not be assigned for error, as it did not appear

on the record, and not being an error in fact, but in law, the party

was remediless.

Wherefore the statute in the text was enacted.

It has been doubted whether this statute extends to any crimi-

nal cases ; and the better opinion seems to be that it does not.

That no bill of exceptions is allowable in cases of treason or felony

appears to be agreed.³

In 1 Leon. 5. it was allowed in an indictment for a trespass ;

and in 1 Vent. 336. in an information in nature of a quo war-

ranto.

A bill of exceptions is founded on some objection in point of

law, tothe opinion and direction ofthe court, either as to the com-

petency of witnesses, the admissibility of evidence, or the legal

effect of it, or a challenge, or some matter of law arising upon

facts not denied, in which either party is over-ruled by the court.4

If such bill be tendered, and the exceptions are truly stated in

it, the judges ought to set their seal in testimony, that such excep-

tions were taken at the trial ; but if the bill contain matters false,

or untruly stated, or matters wherein the party was not over-

ruled, the judges ought to refuse to affix their seals. A bill of ex-

ceptions is not to draw the whole matter into examination again ;

it is only for a single point ; and the truth of it can never be con-

troverted, after the bill is sealed ; for the adverse party is preclud-

ed from averring the contrary, or supplying an omission in it. If

the judges refuse to sign the bill, the party grieved may have a

writ founded on the statute, commanding the same to be done.

juxta formam statuti.

The nature of the thing requires that the exception should be

reduced to writing, when taken and disallowed , like a special ver-

dict, or a demurrer to evidence : It is not necessary indeed that

the bill should be drawn up in form, but the substance must be

reduced to writing while the thing is transacting.7

1. See 1 Bac. Abr. 325, tit. Bill ofEx-

ceptions, and the cases referred to. Wil-
lés 535---Bul. N. P. 316.

2. 2 Hawk. P. C. 602.

3. Sid. 84 ---Sir H. Owen's case, ---Leo.

68---Keb. 324 ---Ray. 486--Kelynge 15,

resolved.

4. 1 Salk. 284---3 Term. Rep. 27---

Show. 120---Cro. Car. 341 ---1 Black. Rep,

555---3 Burr. 1693- Cowp. 16---2 Black.

Rep. 929---Bul. N P. 316.

5. 2Tidd's Prac. 788.

6. 2 Inst. 426---Bul. N. P. 316.

7. Salk. 288---Sir T. Ray. 405---Bul. N.

P. 316.
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Ifthe exception be not stated in writing, and tendered at the

trial, it is waived, and the party shall not resort back to his excep-

tion, after a verdict against him. For perhaps if he had stood

upon his exception, the other party need not have put the cause

upon that point, but might have offered other testimony.

A bill of exceptions to the charge of the court may be tendered

at any time before the jury have delivered their verdict in open

court.9

A bill of exceptions lies to the opinion of the court ofcommon

pleas, upon the trial of a feigned issue from the register's court.10

But does not lie to the opinion of the court in receiving or reject-

ing testimony on a motion for summary relief 11 Neither is the

refusal ofthe court to order a new trial a ground for a bill of ex-

ceptions. 12 Ifthe judge in his charge expresses an opinion upon

facts, which opinion is not warrantedbythe evidence, the remedy

is by a motion for a new trial, and not by a bill of exceptions.1's

No advantage can be taken by bill of exceptions of an erroneous

opinion on a point of law immaterial to the issue ; but the plaintiff

in error, may assign error in an opinion on any point material to

the issue, appearing on the bill of exceptions, although it was not

particularised in stating the exceptions below. 14

As a bill of exceptions is only to be made use of upon a writ of

error, there can be no bill of exceptions where a writ of error will

not lie.15 Although ex rigore juris the party shall have no ad-

vantage of his bill of exceptions, but on a writ of error ; yet the

court B. R. has sometimes, to prevent delay and expense, ex-

amined the matter before judgment. 16

A bill of exceptions may be either tacked to the record or not :

If it be not tacked to the record, it is necessary to set out the

whole of the proceedings previous to the trial ; but otherwise it

begins with the proceedings after issue joined.17

8. 1 Salk. 288---2 Tidd's Pr. 788.

9. Jones & TheInsurance Co. ofN.A.

1 Binney 38.

10. Vansant Boilsau, 1 Bin . 444.

11. Shortz Quigley, 1 Bin. 222.

12. Burdv Leeof Dansdale, 2 Bin. 80.

13. Girard v Gettig, 2 Bin. 234.

14. The Phonix Insurance Company

Pratt, 2 Bin. 308.

15. 1 Salk. 284. Rex v Inhab. Preston,

Hil. 9 Geo. II.---Buller N. P. 316 --- 1 Blk.

Rep. 679---Cowp. 501 , & see 2 Leo. 236.

16. 2 Leo. 236.

17. See 2 Tidd's Pra. 788. For the

manner ofstating the exception. 1 Lutw.

984--- Salk. 284---3 Term. Rep. 27.

For the form ofa bill of exception, either

separate, or attached to the record, see

Buller's N. P: 317, 318. For precedents

of a bill of exceptions, as to the legal ef-

fect of the whole of the evidence, see

Brownl. 129, Money et al. v Leach-

Buller's N P. 317---and Fabrigus v Mos-

tyn---IX. Stat. Fr. 187 ---and for a prece-

dent of a bill of exceptions as to the legal

effect of evidence, in support of a parti

cular fact, see Brownl. 131.
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CONSPIRACY.

* 33 EDWARD I. STAT. 2. A.D. 1304.(E

Who be conspirators, and who be champertors.

CONSPIRATORS be they that do confeder or bind themselves by

oath, covenant, or other alliance, that every of them shall aid and

bear the other falsely and maliciously to indite, or cause to in

dite,(2) or falsely to move or maintain pleas ;(3) and also such as

cause children within age to appeal men of felony, whereby they

are imprisoned and sore grieved ;(4) and such as retain menin the

country with liveries or fees for to maintain their malicious enter-

prises ; and this extendeth as well to the takers as to the givers.

(6) This ordinance and final definition of conspirators was madę

and accorded by the king and his council in his parliament the

thirty-third year of his reign.

20 Hen. 7. f. 11-Fitz . Barre, 4- Kel. 81-Fitz. Consp. 2, 4, 5, 10, 13, 14, 15 , 16,

19, 21 , 22, 25-8 Co. 37. V. N. B. 56-F. N. B. 117. H.-Rast. 122-2 Inst. 562-3

Inst. 143.

* 33 EDWARD I. STAT. 3. A.D. 1305.(F

The punishment of such as commit champerty.

(4) OUR lord the king, at the information of Gilbert Rowbery,a,

clerk of his council, hath commanded, That whosoever will com-

plain himself of conspirators, inventors, and maintainors of false

quarrels, and partakers thereof, and brokers of debates, that Gil-

bert Thornton shall cause them to be attached by his writ, that

they be before our sovereign lord the king, to answer unto the

plaintiffs by this writ following :

II. Theking to the sheriff greeting.-We command you, that if

A. of, &c. make you secure of prosecuting his claim, then put by

E) That part only of this statute is in

force which relates to conspirators, and

from that is to be excepted what relates

to "stewards or bailiffs ofgreat lords.”

Report ofthe Judges.

F) "That part only of this statute is in

force which relates to conspirators." Re-

port of the Judges.

a This Gilbert Rowbery who framed

the writ of conspiracy, was one of the

judges ofthe court ofK. B. 2 Inst. 562.
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gage and safe pledges G. of, &c. so that he be before us in the

octave of St. John the Baptist, wheresoever we shall then be in

England, to answer the aforesaid A. in a plea of trespass and

conspiracy, according to the form of our ordinance in such case

provided, so that the said A. may reasonably show that he there-

upon ought to answer to him, and have you there the names of the

pledges and this writ. Witness , &c.

The statute in the text purports to give a definition ofconspira-

cy.¹ That each of the offences comprehended in that definition

were conspiracies at the common law, there can be no doubt ; but

so likewise were others not comprised in the definition . This

statute has always been held to be in affirmance of the common

law: It creates no new offence ; and, unfortunately, it gives but

an imperfect definition of that which existed . It is a statute of

the description referred to, by the learned author of Observations

on the ancient statutes, when he remarks that-" The common law

hath been weakened, by the legislature's making declarations

against offences, which were criminal by the common law, when

properly understood."

Acts ofparliament it is probable were not unfrequently drawn

by those whohad not a legal education. But, however this might

be, they were intended to make provision, or to inforce the laws

against some prevalent grievance. We find, from the history of

those times, that the offence of champerty had arisen to so alarm-

ing a height, as to require the utmost exertion of the legislature to

repress it. It is provided against in the statute of Westminster

the 1. c. xxv.2 The statute 13 Edward 1. c . 3.3 subjected the

champertor to three years' imprisonment. These, with other sta-

tutory provisions, wereinadequate to the suppression of an offence

which in those days had grown so rank ; but which at the present

day is only known by report: a prosecution of this kind never

having taken place in latter times.4

And in respect to conspiracies, 'tis probable that the several

kinds comprehended in the definition given in the act were those

which at that period chiefly prevailed. But the great change

which the lapse of ages has produced in the habits, manners, and

pursuits of the people, has occasioned a corresponding change in

the offences which infest society. Hence the impracticability of

declaring by statute any particular branch of the common law.

Such is the variety of occurrences which from time to time take

place in society : crimes and offences are so infinitely diversified

1. The last section gives a definition of

Champerty, butthere appears no original
text to warrant this which is found in the

english edition of the statutes. It seems

probable that it wasadded by some reader

to explain what followed : the next stat-

ute being entitled the statute of Cham

perty. 2 Reeve Eng. law 243.
2. 1 Ruff. 50.

3. Ib. 150.

4. Obs. on the Stat. 187.
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that no legislative provision could anticipate them, or sufficiently

guard against them: but the common law affords ample provision.

It abounds with principles, which, in their application, are calcu-

lated to attain and establish every right, and to redress every

wrong, in a state of society. It is a system founded in reason,

matured and corrected by constant investigation and the decisions

oflearned men through a succession of ages.

A conspiracy at the common law is defined to be, " A confede

racy oftwo or more, by indirect means,5 to injure an individual,

or to do any act which is unlawful, or prejudicial to the commu-

nity."6
This is an indictable offence ; and the party injured is entitled

to redress by an action of conspiracy, or by a special action on

the case, which has now become the usual civil remedy for inju-

ries of this kind.

All conspiracies whatsoever, wrongfully to prejudice a third

person, are highly criminal at common law; all such combinations

are illegal, though the subject matter of them may be lawful.7-

And although the conspirators were not previously acquainted,

they are equally culpable if they concur in doing the acts.

9

Every unlawful conspiracy or confederacy is punishable, al-

though it be not executed : The conspirators may be indicted

though they do nothingbut conspire together. The law punishes

the coadjunction, confederacy, or false alliance, in order to pre-

vent the unlawful act.10 In conspiracies to prejudice individuals

the gist ofthe offence is the unlawful conspiracy to injure a man.¹¹

Whether a conspiracy be to charge a temporal or ecclesiastical of-

fence on an innocent person it is the same thing. 12

In many cases of conspiracy, the means employed have a sem-

blance of being lawful. They are frequently such as would be

lawful in an individual. For instance, every person has a right

to employ, or to decline employing any particular mechanic ; and

to advise and persuade others not to employ him, is no offence.

But if persons combine and confederate together for the purpose

of raining and impoverishing an individual, by preventing others

from employing him, this would be unlawful and indictable .

In the case of Rex v Waddington13 the charge was for engross-

ing and forestalling hops ; and it was held that upon general prin-

ciples this was an indictable offence at the common law, being

immoral and tending to the public detriment.

The case of the Cock lane ghost14 was a conspiracy to injure

another, by a mere phantom, which could have no reality.

5. By "indirect means" is to be un-

derstood subdolous, unfair means, tending

to the injury ofthe party however conse-

quentially collaterally.

6. 4 Blac. Com. (Christ. notes) 136n.

4---9 Co. 56.---Stubbs Cr. Cir. 156.---1

Hawk. c. 22. § 2.

7. 1 Hawk. 348.

1 Hawk. 349.

9. 9 Co. 56.

10. 2Inst.

11. Rex v Ripsal, 3 Bur. 1320---see

Doh. C. c. 140.

12. 1 Salk. 174---2 Ld. Ray. 1167---Ld.

Ray. Ent. 53.

13. 1 East's Rep. 147---4 Black. Com.

158-9---see also 4 Dumf. & East 202.

14. Black. Rep. 348.
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The case ofthe King v Kineberly & Mary North, shews that

conspiracy itself is an offence, though no other act be done than

that of conspiracy merely. 15

An indictment has been maintained for a conspiracy by indirect

means to impoverish one H. Booth, and to deprive him of the ex-

ercise of his trade as a taylor.16

Several were indicted for a conspiracy to ruin a card maker, by

causing grease to be put into the paste, whereby the cards were

spoiled. 17

The King v Sir Francis B. Delaval et al. depends upon the

same principles of private injury and public police and morali-

ty.18

In respect to the punishment, it was more or less severe, accord-

ing to the nature of the conspiracy. Accordingto Hawkins, when

a conspiracy was formed to accuse one of some matter which

might touch his life, the conspirators were, in former times, sub-

jected to that horrible punishment called the villanous judg

ment;19 whichhas become obsolete, no such judgment having been

pronounced for some ages ; but instead thereof in such cases, and

whereverthe conspiracy is accompanied with the crimenfalsi, itis

subjected to an infamous punishment, including the pillory,20 and

the person is disqualified from giving evidence in a court of jus-

tice. But where the confederacy is unaccompanied with that

crime, and is only calculated to prejudice a third person, or the

public, the punishment is merely fine and imprisonment, without

any such disqualification , or infamy.

The action on the case, in nature of a writ of conspiracy, in

modern times, has been substituted for the writ of conspiracy, the

difference however between the one and the other is conside-

rable.

In criminal cases, if the matter be in itself indictable, the cir-

cumstance of its being effected by conspiracy, will enhance the

guilt, so in civil cases, if the injury be effected by conspiracy, the

case becomes thereby aggravated.

A writ of conspiracy lies where two or more, by malice or covin,

conspire to indict another falsely, who is acquitted ; but if only

one person labour the indictment, conspiracy does not lie, but an

action on the case, in nature of a writ of conspiracy.21

An action for malicious prosecution requires both malice and

want ofprobable cause.22

Case in nature of a writ of conspiracy, lies for any thing that

15. 1 Leo. 62.

16. Cr. Cir. Assistant---see also Mack

lin's case C. c. 159-and the case ofthe

Journeymen Cordwainers, tried at New

York in 1810- and two other cases of the

like kind, the one tried at Philadelphia in

1806, and the other at Pittsburgh in 1815.

17. The King v Cope.

18. 3 Burr. 1434.

19. By the villanous judgment the con-

victs were subjected to lose their liberum

legem, whereby they were discredited

and disabled as jurors or witnesses : to

forfeit their goods and chattels and lands

for life, to have those lands wasted, their

houses razed, their trees rooted up, and

their bodies committed to prison.

20. 4 Black. Com. 137.

21. Fitz. Nat. Br. Tit. " Writ ofCon

spiracy," 2 Buls. 271 .

22. Farmer v Darling M. 7 Geo. Y. &

Burr. 1971.

3
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endangers a man's life or liberty, or that prejudices his reputa-

tion .23

It lies for a malicious conspiracy, to cause a taverntobe reputed

a brothel.24

So for procuring a civil action to be brought against another

maliciously to vex him. 25

So for causing one to be arrested without cause. 26

In an action for a conspiracy, it is necessary that the writ be

"conspiratione inter eos habita ;" 27 but in an action on the case,

in nature of a writ of conspiracy, these words are not necessary,

nor perhaps even proper 228

As well in the action on the case in nature of a writ of conspi

racy, as in a writ of conspiracy, the declaration must suppose the

facts done by the defendants to be false and malicious.

23. 2 Salk. 14.

24. R. 2 Mod. Ca. 215.

25. F. N. Br. Tit. "Writ ofConspira-

cy," Ray. 176-2 Inst. 144-1 Salk. 14–
Oro. El. 628.

26. 1 Com. Dig. 164.

27. Reg. 134.

28 1 Sand. 229, 230-1 Com. Dig. 159.

CORONER.

*4 EDWARD I. STAT. 2. A.D. 1276.(1

Concerningthe duty ofa Coroner.

Of what things a coroner shall inquire.

A CORONER of our lord the king ought to inquire of these things,

*ifhe be certified by the king's bailiffs, or other honest men of

the country: First, he shall go to the place where any be slain or

suddenly dead or wounded, or where houses are broken, [or where

treasure is said to be found] and shall forthwith command four of

the next towns, or five or six, to appear before him in such a place ;

(2) and whenthey are come thither, the coroner, upon the oath of

them, shall'inquire in this manner, that is to wit, If they know

where the person was slain, whether it were in any house, field,

bed, tavern, or company, and ‡who were there : Likewise it is to

1) This statute is in force, except those

parts which relate to the coroners' duty in

the following points, viz. making enquiry

as to the property ofany person, or seiz-

ingthe property ofany person-treasure

that is found-appeal of rape, or wounds,

or any other appeals, deodands and

wrecks of the sea-and also except that

part which provides, that land shall re-

main in the king's hands until the lords of

the fee have made fine of it. Report of

the Judges.

9 Hen. 3. c . 17-3 Ed. I. c. 10. *Instead ofthe words in italics, readfirst when

coroners are commanded by the king's bailiffs, or byhonest men ofthe county, they

shallgo, &c. Add ifit concerns aman slain, whether they know, &c. Add if

any and who, &c.

1
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be inquired, who were culpable either ofthe act, or of the force,

and who were present, either men or women, and of what age

soevertheybe (ifthey can speak, or have any discretion ; ) ( 3) and

how many soever be found culpable by inquisition in any of the

manners aforesaid, they shall be taken and delivered to the sheriff,

and shall be committed to the gaol ;(4) and such as be founden, and

be not culpable shall be attached until the coming of the justices,

and their names shall be written Tin rolls.( 5) If it fortune any

such man be slain, Swhich is found in the fields or in the woods,

first, it is to be inquired, whether he were slain **in the same

place, or not ;(6) and ifhe were brought and laid there, they shall

do so much as they can to followtheir steps that brought the body

thither, ttwhether he were brought upon a horse, or in a cart:(7)

It shall be inquired also, if the dead person were known, or else a

stranger, and where he lay the night before ;( 11) and immediately

upon these things being inquired, the bodies of such persons being

dead or slain, shall be buried.

II. In like manner it is to be inquired of them that be drowned,

or suddenly dead, and after ‡‡such bodies are to be seen, whether

they were so drowned or slain, or strangled by the sign of a cord

tied streight about their necks, or about any of their members, or

upon any other hurtfound upon their bodies, whereupon they shall

proceed in the form abovesaid ;( 2) and if they were not slain, then

ought the coroner to attach the finders, and all other in the com-

pany.(7) Upon appeal ofwounds and such like, especially if the

wounds be mortal, the parties appealed shall be taken immediate-

ly and kept until it be known perfectly, whether he that is hurt

shall recover, or not;( 8) and if he die, the ¶¶defendant shall be

kept ; and if§§he recover health, they shall be attached by four

or six pledges, after as the wound is great or small .( 9) If it be

for a maim, he shall find no less than four pledges ; ifit be for a

small wound two pledges shall suffice.( 10) Also all wounds ought

to be viewed, the length, breadth, and deepness, and with what

weapons, and in what part of the body the wound or hurt is, and

** Read

Add and in what manner culpable. For in rolls, read in the rolls of

the coroners. Read in the fields or woods and be there found, &c.

there. Read or ofthe horse which brought him or cart, ifperchance he was

brought upon a horse or cart. Read it is to be seen of such bodies, &c. Appeals

of wounds or maim- Rast. 45. ¶¶For defendant, read offenders. SSRead if the

parties hurt. Read the offenders. For no less than, read more than. Add

without maihem. Add the woundisgiven.
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how manybe culpable, and how many wounds there be, and who

gave the wound ;( 11) all which things must be enrolled in the roll

ofthe coroners.( 15) Ifany be suspected of the death ofany man

being in danger of life , he shall be taken and imprisoned, as before

is said.( 16) In like manner huy shall be levied for all murthers,

burglaries, and for men slain or in peril to be slain, as otherwhere

is used in England, and all shall follow the huy and steps, as near

as can be; and he that doth not, and is convict thereupon, shall be

attached to be afore the justices ofthe goal , &c.

* 3 HENRY VII. CAP. 1. A.D. 1486.

The authority of the court of Star-chamber.

shall inquire of the concealment of another.

after a murder committed. A justice ofthe

his recognizances, &c.

Where one inquest

A coroner's duty

peace shall certify

(6) ITEM, the king, remembering how murders and slaying of

his subjects daily do increase in this land, the occasions whereof

be divers ; one, That men in towns where such murders hap to

fall and be done, will not attach the murderer, where the law of

the land is, That if any man be slain in the day, and the felon not

taken, the township where the death or murder is done, shall be

amerced ;(7) and if any man be wounded in peril of death, the

party that so wounded should be arrested, and put in surety, till

perfect knowledge be had, whether he so hurt should live or die :

(8) and the coroner, upon the view ofthe body dead, should inquire

ofhim or them that had done that death or murder, of their abet-

tors and consentors, and who was present when the death or mur-

der was done, whether man or woman,(9) and the names of them

that were present, and so found, to inrol and certify ; ( 10) which

law, by negligence, is disused, and thereby great boldness is given

to slayers and murderers ;( 11) and over this it is used, that within

the year and a day after any death or murder had or done, the

felony should not be determined at the king's suit, for saving of

the party's suit, wherein the party is oftentimes slow, and also

Only those parts of this statute are

in force, which are distinguished by the

numbers from 6 to 19, both inclusive, and

bythe number26. ReportoftheJudges.

Read and if there are many wounds, who gave each particular wound.→→

See 28 Ed. 3. c. 6. for election of coroners. 3 H. 7. c. 1. which inflicts penalty on

coroners being remiss. And 1 H. 8. c. 7—1 &2 P. & M. c. 13. §5–25 Geo.2. c.

29. which containfurther regulations respecting coroners,
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agreed with, and by the end of the year all is forgotten, which is

another occasion of murder.( 12) And also he that will sue any

appeal, must sue in proper person, which suit is long and costly,

that it maketh the party appellant weary to sue. ( 19) For refor-

mation ofthe premisses, the king our sovereign lord, by the assent

of the lords spiritual and temporal, and the commons, in the said

parliament assembled, and by authority of the same, will that

every coroner exercise and do his office according to the law, asis

afore rehearsed ;( 14 ) and that if any man be slain or murdered,

and thereof the slayers, murderers, abettors, maintainers and

comforters of the same, be indicted, that the same slayers and

murderers, and all other accessaries ofthe same, be arraigned and

determined of the same felony and murder, at any time, at the

king's suit, within the year after the same felony and murder

done, and not tarry the year and day, for any appeal to be taken

for the same felony or murder ; ( 15) and if it happen any person

named as principal or accessary, to be acquitted of any such mur-

der at the king's suit, within the year and day, that thenthe same

justices afore whom he is acquitted, shall not suffer him to go at

large, but either to remit him again to the prison, or else to let

him to bail, after their discretion, till that year and day be pass-

ed;(16) and if it fortune the same felons or murderers, and acces-

saries so arraigned, or any of them, to be acquit, or the principal

of the said felony, or any of them, to be attainted , the wife , or

next heir to him so slain, as shall require, may take and have their

appeal of the same death and murder within the year and day

after the same felony and murder done, against the said persons

so arraigned and acquit, and all other their accessaries, or against

the accessaries of the said principal , or any ofthem so attainted, or

against the said principals so attainted, ifthey be on live, and the

benefit of his clergy thereof before not had : ( 17) and that the ap-

pellant have such and like advantage, as if the said acquittal or

attainder had not been, the said acquittal or attainder notwith-

standing;(18) and over that the wife, or heir of the said per-

son so slain or murdered, as the case shall require, may commence

their appeal in proper person, at any time within the year after

the said felony done, before the sheriff and coroners of the county

where the said felony or murder was done, or before the king in

his bench, or justices ofgoal -delivery ;-(26) And also it is ordain-
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ed bythe same authority, That every justice ofpeace within this

realm, that shall take any recognizance for the keeping of the

peace, that the same justices do certify, send or bring the same

recognizance at the next sessions of peace where he is or hath

beenjustice, that the party so bound may be called.

A murderer indicted shall be presently arraigned at the king's suit. 3 Inst. 131,

213. A murderer indicted and acquitted shall not be set at liberty. 3 Mod. 156-

1 Salk. 63- Kelyng. 25. Seefurtherfor the duty of coroners 1 & 2 P. &M. c.

13. sect. 5-and see further concerning murder, i Ed. 6. c. 12-1 Jac. 1. c. 8-21

Jac. 1. c. 27---2 Geo. 2. c. 21, & 25 Geo. 2. c. 37.

The office of coroner was in ancient times of much greater dig-

nity and importance than at present; no one under the degree

of a knight was elegible to it ; and he was invested with powers

which no longer pertain to that office.

His office and power still continue to be judicial and minis-

terial.

He is called coroner, because his duties related chiefly to pleas

ofthe crown.

In the construction of the statute in the text ( 4 Ed. 1. st. 2)

"commonly called the statute De officio coronatoris, the following

points seem to be agreed on:-That the statute being wholly di-

rectory, and in affirmance of the common law, the coroner is not

thereby restrained from any branch of his power, nor excused

from any part of his duty, not mentioned in it, which was incident

to his office before ; and therefore, though the statute mentions.

-only inquiries of the death of persons stain, drowned or suddenly

dead, yet the coroner ought also to inquire of the death of those

who die in prison.

An inquisition ofdeath, by the oaths of lawful men of the coun

ty, is sufficient without saying they were of the next towns, so³

that it appears at what place, and by what jurors, by name, it was

taken, and that suchjurors were sworn.

The reason for bringing the jurors from the circumjacent towns

Jis sufficiently explained by what has already been observed in re-

-spect to jurors at the period when this statute was enacted :4 in

after times the same reason did not apply, they were equally com-

petent to investigate the subject, if taken from any part of the

county. At the present day they are selected and summoned by

the coroner himself or his deputies.

9:

"

The subjects of inquiry for the coroner's inquest are cases of

sudden and violent deaths, whether they take place from the visi-

tation of God, by misfortune, as if sudden death ensue in conse-

quence of a fall or other casualty or by suicide ; or by the hand

1. 2 Hawk. P. C. c. 47-Fitz. Com.

421-3 Inst. 52, 91- Bro. Coron. 168 L.

P c. 51 .

2. 1 Sid, 204-Keb. 727, 744 cont.

Latch. 166-Toph. 210-Co. Ent. 354.

3. Cro. Eliz . 31-2 Hawk. P. C. 47.

4. See ante pages 7, 8. The statute

evidently contemplates a decision of the

jury derived from their own knowledgeof

facts.
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of another, whether by murder, manslaughter, in self defence, or

by accident; and also of all those who die in prison."

It is clearly agreed, that the inquest must be taken on the view

of the dead body, and an inquest taken otherwise, by a coroner, is

void ; therefore, where the body cannot be found, or is so far de

cayed, that a view can be of no service, no inquisition can be

taken by the coroner.?

If the body be buried before the coroner comes, he ought to

take it up, and take his view thereof, within any reasonable time

after such interment ; but if he should take an inquest after a

body hath been so long buried , that it may reasonably be presumed

that the view of it could be of no manner of use for the informa

tion of the jurors, the court into which the inquisition is returned,

will, in their discretion, refuse to receive or file it, upon affidavit

of the whole circumstances of the proceeding. Yet the court re-

fused in one case to quash an indictment taken a year after the

body had been buried, for factum valet, quod fieri non debet. 10

It is not necessary that the inquisition be taken at the very

same place where the body was viewed ; and it hath been resolv

ed, that an inquisition taken at D. on the view of the body lying

dead at L. may be good.11

The jury must be sworn, and charged by the coroner, to enquire

upon view ofthe body, how the party came by his death, whether

by murder or by misfortune, or felo de se. If slain, it is to be en-

quired where slain, by whom, and by what means, or instrument;

whether slain in the place where the body lies, or not ; of what

length, depth and breadth are the wounds ; in what part of the

body inflicted, and generally concerning all the circumstances of

the party's death.12 The inquest are also to enquire of all acces-

saries before the fact, but they cannot enquire of accessaries after

the fact. Ifpersons who are found guilty bythe inquest be taken,

the coroner may and must commit them to the sheriff, who is to

confine them in prison. And by the statute 1 & 2 Philip &Mary

c. 13,13 the coroner is to take the examinations against the prin

cipals and accessaries before the fact, and putthem in writing, and

bind over the witnesses by recognizance to the next goal - delivery,

and then to return the inquisition, examinations, and recogni.

Zances . 14

3. 2Hale P. C. c. 8. p. 62.

6. Although the prisoner should die a

natural death, the jailer ought to send for

the coroner to enquire, for it may be pos-

sibly presumed that the prisoner died by

the ill-usage ofthejailer. 2 Hale P. C.57.

7. 2 Hawk. P. Č. c. 9. § 23. p. 77-F.

Coron. 107-and if an inquisition without

view ofthe body be taken, he may take a

second, super visum corporis, forthe first

was absolutely void. 2 Hale P. C. 59, 59.

8. It is indictable as a misdemeanor, to

R

bury one who dies a violent death, before

the coroner has sat upon him. Salk. 377

--7 Mod. 13-2 Hawk. P. C. 78.

10. 2 Hawk. c. 9. § 24. p. 78-Rex v

Causey, Hil. 3 Geo. 1-Stra. 22.

11. Lat. 116-2 Hawk. P. C. c. 9. § 25.

p. 78-see Poph. 209.

12. 2 Hawk. P. C. c. 9- Kielw. 61-1

Bac. Abr. coroner C.

13. See the statute tit. BAIL ante. p. 78,

14. 2 Hale H. P. C. 64.
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The coroner's inquestmust hear all the evidence offered to them

on oath, whether against, or in favor of the accused, for it is not

so much an accusation or indictment, as an inquest of office, and

therefore, the difference in the penning of the act of 1 & 2 P. &

M. c. 13, touching the examinations taken by the justices of the

peace and the coroner, is observable : The justices of the peace

are to put in writing the information against the felon, ofthe fact

and circumstances thereof, or so much thereof as shall be material

to prove the felony; but the coroner is to put in writing the

effect of the evidence given to thejury before him , being material,

without saying so much as is material to prove the felony, but

the whole evidence given, whether to prove, or disprove the

felony.15

As to the coroner's duties further in relation to the prosecution

of offenders :-Formerly if the persons found guilty as principals,

or accessaries, before the coroner's inquest were not found, the

coroner might proceed to outlawry against them at the common

law, byprocess of capias to the sheriff; and ifthey were returned

non inventi, then they were demanded at five counties and out-

lawed. And although now the coroner cannot proceed to out-

lawry, yet it is still his duty to use prompt measures for appre-

hending persons so charged, for which purpose he may direct his

warrant to the sheriff for arresting and securing them, and by the

express provision of the 4 Ed. 1. s. 2. he may not only make pro-

cess, but make hue and cry17 after them.18'

The coroner being the proper officer to take inquisitions super

visum corporis, his attendance for this purpose ought to be pro-

cured ifpracticable, and therefore notice ought to be giventohim.

If, however, he should omit to take an inquisition of an untimely

death, it may be done by justices of goal -delivery, oyer and ter-

miner, or justices of the peace, but it must be done openly, and if

it be done secretly it may be quashed.19

The ministerial office of the coroner is only as a substitute for

the sheriff. For when just exception is taken to the sheriff, for

suspicion of partiality, as that he is interested in the suit, or of

kindred to either the plaintiff or defendant, the process must be

awarded to the coroner, in place of the sheriff, to be executed.20

And his duties in relation to the execution, and return of such

process are precisely the same with those of the sheriff in other

cases.

15. 1. Hale P. C. 61 , 157. c. CXXI.

16. 2 Hale's P. C. 64--Cromp. Inst . 226 .

17. See tit. HUE AND CRY infra.

18. 2 Hale P. C. 88, 107-He is a con-

servator of the peace, in relation to all

felonies, and can command the felons to

be apprehended, though he can take no

inquisition concerning any, but the death

ofa man. ib. He may cause manslayers

to be arrested before the inquisition be

taken, for many times the inquest are so

long in their enquiry that the offenders

may escape, if the coroner stays till the

inquisition be delivered. 2 Hale P. C. 107.

19. 2Hawk. P. C. 79-1 Burr. Rep. 17.

20. 1 Black. Com. 349.
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DAMAGES AND COSTS.

* 6 EDWARD I. CAP. I. A.D. 1278.

Several actions wherein damages shall be recovered.

WHEREAS heretofore damages were not awarded in assises of

novel disseisin, but only against the disseisors :(2) it is provided,

that if the disseisors do aliene the lands, and have not whereof

there may be damages levied, that they to whose hand such tene.

ments shall come, shall be charged with the damages, so that every

one shall answer for his time.(5) It is provided also, That the

disseisee shall recover damages in a writ of entry, upon novel

disseisin against him that is found tenant after the disseisor. (4)

It is provided also, that where before this time damages were not

awarded in a plea of Mortdauncestor (but in case where the land

was recovered against the chief lord ) that from henceforth dama-

ges shall be awarded in all cases where a man recovereth by assise

ofMortdauncestor, as before is said in assise of novel disseisin;(5)

And likewise damages shall be recovered in writs of cosinage, aiel

&besaiel.

II. And whereas before time damages were not taxed, but to

the value ofthe issues ofthe land ;(2) it is provided, That the de-

mandant may recover against the tenant the costs of his writ pur-

chased, together with the damages aforesaid.(3) And this act

shall hold place in all cases where the party is to recover dama

ges.(4) And every person from henceforth shall be compelled to

render damages, where the land is recovered against him upon his

own intrusion, or his own act.

The alience of a disseisor shall be charged with damages. Fitz . damage, 14, 43,

66, 68, 82, 95, 101 , 102, 104, 108, 110, 121 , 123, 127, 129-Hob. 95- Gobbolt 112-

Damages in Mortdauncestor Co.Lit. 10, 116-Dyerf. 370-Fitz. damage, 6, 19, 97.

Damages in cosinage, aiel, besaiel. Where damages shall be recovered, there costs

also-2 Ins. 283.

3 HENRY VII, CAP. X. A.D. 1486.

Costs, &c. awarded to the plaintiff, where the defendant sueth a

writ of error.

ITEM, That where oftentimes plaintiff or demandant, plaintiffs

ar demandants, that havejudgment to recover, be delayed ofexe-
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cution, for that the defendant or tenant, defendants or tenants,

against whom judgment is given, or other that be bound bythe

said judgment, sueth a writ or writs of error to adnul and reverse

the said judgment, to the intent only to delay execution of the

said judgment :(2 ) It is enacted, ordained, and established, by the

advice of the lords spiritual and temporal, and at the prayer ofthe

commons, in the said parliament assembled, and by authority of

the same, That if any such defendant or tenant, defendants or

tenants, or of any other that shall be bound by the said judgment,

sue, afore execution had, any writ of error to reverse any such

judgment, in delaying of execution,(3) that then ifthe same judg

ment be affirmed good in the said writ of error, and not erroneous,

or that the said writ of error be discontinued in the default ofthe

party, or that any person or persons that sueth writ or writs of

error, be non-suited in the same, that then the said person or per-

sons, against whom the said writ of error is sued, shall recover his

costs and damage for his delay and wrongful vexation in the same,

by discretion of the justice afore whom the said writ of error is

sued.

31 Ed. 3. stat. 1.fc. 12-1'Salk. 265-Mod.cases inlaw 314-Dyer 77-Cro. El. 588,

659 Cro . Car. 145-19 H. 7. c. 20-Salk. 205-Raym. 134- Co. pla. f. 2, 24 162, 29%

Confirmed by 19 H. 7. c. 20-and see 13 Car. II. stat. 2. c. 2. sect. 9. whichgives

double costs on affirmance after verdict; and 4 Anne c. 16 sect. 25. which provides

furtherfor costs on quashing writ oferror.

Every action which is brought for an injury to a private person,

is called a civil one ; of which there are three kinds, real, mixed,

and personal: It is the essence of a real action, that only a real

thing can be recovered therein ; for wherever damages, which are

a pecuniary recompense for an injury, and consequently aperson

al thing, are recoverable in the same action wherein a real thing

may be recovered, the action is distinguished by the name of

mixed action. And therefore, where in a real action damages are

given by statute, the action immediately ceases to be a real one,

and becomes from that time a mixed action.¹

Damages are recoverable in every personal action at the com

mon law.

In an action for entry sur novel disseisin, no damages are re-

coverable, at the common law: The statute of Gloscester, in the

text, enables the person disseised to recover damages in a writ of

Sur novel disseisin against the disseisor.

Sayer's Dams. 6. 2. Wrongfully turned out of the seisin

or possession of land.
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The heir ofthe disseisee may recover damages against the dis-

seisor, under that clause of the statute which declares, “ That every

person shall from henceforth be compelled to render damages

where land is recovered against him upon his own intrusion , or
his

own act." But such heir cannot recover damages against the

alienee of the disseisor ; for the alienee came into possession,

neitherby his own intrusion, nor his own act.3

Notwithstanding the words of the statute of Gloscester are,

"him who isfound tenant after the disseisor," it has been holden,

that the tenant who came into possession ofthe land after the dis-

seisor, by act oflaw, as by descent, is not answerable; it being a

maxim oflaw, that actus legis nemini est damnosus. Yet if such

tenant take the profits he is answerable for damages: because the

taking ofthe profits, which of right belong to the disseisee, was

tortious act.4

In an action of entry sur novel disseisin, brought against any

tenant who is liable to render damages, damages may be recover-

ed for the whole period from the time of the disseisin ; it not be-

ing enacted in this clause ofthe statute, as it is in that which gives

damages in an assise of novel disseisin , " That every one shall an-

swer for his time."5 But in this action the heir of the disseisee

can only recover against the disseisor's tenant, who may be liable

to damages, from the death ofthe disseisee.

In an action of entry sur novel disseisin, if a writ of inquiry be

awarded, damages can only be assessed to the time of awarding

it, and if there be a verdict, damages can only be assessed to the

time offinding it."

This statute, after reciting that before this time damages were

not awarded in a plea of Mort D'ancestor, except the tenement

was recovered against the chief lord, it is enacted, " That from

henceforth damages shall be awarded in every case where a man

recovereth in an assise of Mort D'ancestor in the same manner

as is before said in an assise of novel disseisin. "

In actions of cosinage, or of aiel, or besaiel, damages are not re-

coverable at the common law, but the statute of Gloscester gives

damages in these actions, and in any one ofthem the demandant

may recover damages from the death ofhis immediate ancestor.

19 HENRY VII. CAP. Xxx. A.D. 1503.

Writs of Error.

PRAYENthe commons in this presentparliament assembled, That

where at a parliament holden at Westminster, in the third year of

3. 2 Inst. 286-Sayer's Dams. 14.

4. 2 Inst. 286- Sayer's Dams, 15.

5. 2 Inst. 286- Saver's Dams. 15.

6. 10 Rep. 117- Pilford's case-1 Bro.

Dams, 14,

7. Sayer'sDamages, p. 18.

8. Sayer's Damages 21,
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the reign ofour sovereign lord the king that now is, by the advice of

the lords spiritual and temporal, and the commons, in the same

parliament assembled, and by authority ofthe same, it was enacte

ed, ordained and established, among other things, That ifanyde-

fendant or tenant, defendants or tenants, or any other that shall

be bound by any judgment, sue, afore execution had, any writ of

error to reverse any such judgment, in delaying of execution of

the party,(2) that then if the same judgment be affirmed good in

the said writ of error, and not erroneous, or that the said writ of

error be discontinued in the default of the party, or the person or

persons that sueth the writ or writs of error be non-suited in the

same, that then the said person or persons, against whom the said

writ of error is so sued, shall recover his costs and damages for

his delay and wrongful vexation in the same, by discretion of the

justices afore whom the said writ of error is sued :(3) Which act,

or ordinance, hath not been as yet duly put in execution, by rea-

son whereof, as well plaintiffs as demandants, in divers actions by

them sued sith the making of the said statute, have been often

times delayed of their execution, to their great and importable

hurt, loss, and charges :(4) Wherefore the king our sovereign lord,

by the advice of the lords spiritual and temporal, and the com

mons, in this present parliament assembled, and by authority of

he same, ordaineth, establisheth, and enacteth, That the said act

madethe third year of his reign, concerningthe premises, be good

and effectual, and that from henceforth it be duly put in execu-

tion.

See further, 13 Car. 2. st. 2. c. 2. 9. which gives double damages on affirmance

after verdict : and4 Anne c. 16. sect. 25. whichprovides furtherfor costs onquash

ing writ oferror.

No damages were recoverable at the common law in an action

oferror. They were given by statute 3 Hen. VII. c. 10. in the

text.

Damages are not recoverable under this statute, in an action of

error commenced after execution.¹

Damages are recoverable in error, under this statute, although

not recoverable in the original action.2

1. Cro. Jac. 636-Eardley o Farneck

Bayer's Damages 95.

2. Stra. 1084-Ferguson v Rawlinson,

Hil. 11 Geo. II. Sayer's Dams. 100.
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In error, where the judgment is affirmed, the defendant is on-

titled to recover damages.3

By the statute of Westminster 2, 13 Edw. 1. c . 26.4 double da-

mages are recoverable upon a writ of re-disseisin. In an action

of dower unde nihil habet, the statute of Morton, 20 H. 3. c, 1.ª

entitles the widow to recover in damages, the value of her dower

from the time of the death of her husband. In waste treble dama.

ges are recoverable, by the statute ofGloscester, 6 Ed. 1. c. 5.

In actions upon the case, trespass, replevin, &c. the damages

recoverable at the common law are single, and proportioned to the

injury sustained ; but double or treble damages are sometimes given

by statute, in cases where single damages only were before recov

érable, as upon the statute of 8 H. VI. c. 9. for a forcible entry ;6

and upon the 2 & 3 William & Mary Siss. 1. c. 5. for rescuing a

distress for rent.7 So upon the act of assembly upon the same

subject, treble damages and costs of suit are recoverable for any

pound breach, or rescue of goods distrained .

In an action ofdebt, for a penalty, the damages, at the common

law, are merely nominal.8 But where an action is brought on a

bond for the non-performance of covenants, the jury, upon the

trial, or a writ of inquiry, are by virtue of the statute 8 & 9 Will.

III. c. 11. (in the text) to assess, not only the ordinary damages

and costs of suit, but also damages for such ofthe breaches as the

plaintiff proves ; and the judgment shall be entered in the common

form, which shall afterwards remain as a security to the plaintiff

against future breaches. In an action on a charter party, the da-

mages may be recovered beyond the amount ofthe penalty."

In such action the charterer may recover, not only the damage

he himself sustained, but also the damage occasioned to goods be

longingto a person whom the charterer let in. 10 And the charter-

er may recover, from the ship owner, the whole amount of the loss

occasioned by unseaworthiness, notwithstanding the underwriters

had, without dispute, paid part of the loss ; that part being recov-

erable back, by the underwriters, as a payment by mistake.11

When the precise sum is not the essence ofthe agreement, the

quantum of damages may be assessed by the jury ; but where the

precise sum is liquidated and fixed, by the agreement ofthe par-

ties, that sum is the ascertained damage, and the jury are confined

to it: that alone is the measure of damages.12 There is a differ-

ence between covenants in general, and covenants secured by a

penalty, or forfeiture ; in the latter case the obligee has his elec

3. Bishop of Lon. v Mercers' Comp.

Hil. 5 Geo. II.- Stra. 931.

4. Seethe statute under tit. DISSEISIN,

&c.

5. See title DOWER.

6. Seethe stat. under the title FORCI-

BLE ENTRY. Bro. Dam. pl . 70-10 Co.

115b-Co. Lit. 257b-2 Inst. 289- Cro.

Eliz. 582.

Carth. 321-1 Salk. 205-1 Ld . Ray. 19,

342- Skin. 555- Holt. 172, S. C.- 1 State

Laws, Sm . Ed. 370.

8. 6Term. Rep. 303- but see 2 Term.

Rep. 388-7 ib. 446.

9.1 Black. Rep. 395, & see Burr. 1345.

10. 6 Binney's Rep. 228.

11. 6 Binney's Rep. 228 .

12. Lowe v Peers, 4 Burr. 2225, and

7. See the stat, under title DISTRESS gee 2 Bos. & Pul. 346-2Com. Dig. 528.
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tion ; he may either bring an action of debt for the penalty and

recover that, after which he cannot resort to the covenant, because

the penalty is to be a satisfaction for the whole; or if he does not

choose to go for the penalty, he may proceed on the covenant and

recover more, or less, than the penalty, toties quoties.

Upon this distinction they proceed in courts of equity. They

will relieve against a penalty upon a compensation; but where the

covenant is to pay a particular liquidated sum, a court of equity

can not make a new covenant for a man ; nor is there any room

for compensation or relief. Thus, in leases containing a covenant

against ploughing upmeadow, ifthe covenant be "nottoplough,"

and there be a penalty, a court of equity will relieve against such

penalty, or will even go further than that, in order to preserve the

substance of the agreement; but if the agreement be worded "to

pay 51. an acre for every acre ploughed up," there is no alterna-

tive-no room for any reliefagainst it ; no compensation ; it is the

substance of the
13

agreement.1

Where a declaration consists of several counts, the jury may

either assess entire damages, on the whole or part of the declara-

tion, or they may assess several damages on the different counts.

If entire damages be assessed, and any one, or more ofthe counts

bebad, or inconsistent, judgment maybe arrested ; because it must

in general be intended , that some of the damages were assessed

upon those counts . 14 This defect may, in some cases, be cured ;

where the evidence given at the trial applied only to such of the

counts as are good and consistent, a general verdict may be al-

tered from the notes of the judge, and entered only on those

counts ;15 but if any evidence applied to the bad, or inconsistent

counts, the postea cannot be amended. Thus, in an action for

words, where some actionable words are laid, and some not action-

able, in different counts, and evidence given of both sets of words

and a general verdict ; it cannot be amended, because it would be

impossible for the judge to say, on which of the counts the jury

had found the damages, or how they had apportioned them.16 If

in a penal action, there be a verdict for the plaintiff, with one pen-

alty generally, and the plaintiff apply it to one count, he cannot

afterwards apply it to another, although the former be had in law,

and although the evidence would have warranted the verdict in

any other count.17

When there is judgment by default as to part, and an issue

upon another part ; or where, in an action against several defend-

ants, some of them let judgment go by default, and others plead

13. 4 Burr. 2225-Inthe case of Hicks

Goats, 2 Roll. Abr. 703, it is said that

the gist ofthe action ofcovenant is dama-

ges, & c. This case Ld. Mansfield de-

clares is irr concileable with any princi-

ples of law or equity.

14. Say. Dam. 132-10 Rep. 130-Cro.

Eliz. 560-Cro. Jac . 115- but see the dis-

tinction taken in Willes 442.

15. 1 Bos. & Pul. 329.

16. 1 Willes 443-Doug. 376, 722—1

Term. Rep 542-6 Term. Rep. 694-

See also Sayer's Dam. 133, 134, and the

cases cited.

17. 3Term. Rep. 448-but see 3Burr

1237, semb. contra.
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to issue, a special venire ought to be awarded, as well to try the

issue, as to enquire of the damages, tam ad triandum quam inqui-

rendum, and the jury who try the issue shall assess the damages

for the whole, or against all the defendants. 18 But ifa declara-

tion in trespass contain two counts, and the defendant plead to

one, and suffer judgment by default on the other, and on the trial

ofthe first plaintiff prove but one act of trespass, which is covered

bythe second count, he is not entitled to a verdict on the first .

Count. 19 Where there are several defendants, some of whom

suffer judgment to go by default, and others plead to issue, and

are acquitted at the trial, the jury shall, in somie instances, assess

the damages against those who let judgment go by default,

and in others they shall not. In actions upon contract as cove-

nant, assumpsit, &c. the plea of one defendant generally enures to

the benefit of all ; 20 for the contract being entire, the plaintiff

must succeed upon it against all, or none, of the defendants : of

consequence, if one of them takes issue and it be found for him,

plaintiff cannot recover any damages against those who suffered

judgment by default. In actions of tort, as trespass, & c. where

the wrong is joint and several, the distinction seems to depend

upon the plea, under which a trial against one of the defendants

is had : if it be such as shews the plaintiff could have no cause of

action against any ofthe defendants, a verdict in favor of the one

defendant will operate tothe benefit of all ofthem; and the plain-

tiff can recover nothing against those who let judgment go by de-

fault ;2121 but it is otherwise where the plea merely operates, in

discharge of the party pleading it; for a verdict in his favor will

not prevent the recovery of damages and final judgment against

the other defendants.22

In case there be a demurrer to part, and an issue upon another

part, or where there are several defendants, some of whom de.

murr and others plead to issue, if the issue be tried before the de-

murrer is argued, the jury shall assess the damages for the whole,

or against all the defendants ; butthe damages so assessed are said

to be contingent, depending upon the fate of the demurrer.23

Where there are several defendants who sever in pleading, da-

mages shall be assessed against all, by the jury who try the first

issue ; with a cessat executio, and, to the damages so assessed, the

other defendants who may be found guilty, shall be contribu-

tory.24 Upon a recovery in an action for a tort against two de-

fendants, ifthe plaintiff should levy the whole damages on one of

them, that one cannot recover a moiety against the other, for his

contribution : but it is otherwise in an action founded on contract,

18, 11 Co. 5-2Bos. & Pul. 163,

19. 7 Term. Rep. 727.

20. 1 Leo. 63-1 Sid. 76-1 Kib. 284-

Cas. Pr. C. B. 1073 Term. Rep . 662-

Tidd's Pr. 803,

21. 2 Ld. Ray. 1372-1 Stra. 610-8

Mod. 217.

22. 2 Stra. 1108, 1222.

23. 11 Co. 5-For the force ofan entry

unica taxatio see 2Tidd's Pr. 671

24. 11 Co, 5.
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as assumpsit. Where defendants join in pleading, the damages

cannot be severed. But in such case if some be found guilty of

the whole trespass, and others of a part only, several damages may

be assessed.

On the trial of an issue, if the jury neglect to assess damages,

where damages are recoverable, in general, the verdict is void.25

Yet there are some cases, where such verdict may be rendered

good, by the act of the plaintiff; and others where the defect may

be supplied, by a writ of inquiry. 26 Thus, where damages are

not the only thing to be recovered, as in actions of debt, annuity,

&c. an omission to assess them will be remedied, by the plaintiff's

entering a release of the damages.27 So where in an action of

trespass against several, who join in pleading, the jury assess se

veral damages, it shall be aided by a release, or nolle prosequi

against all but one defendant.28 The cases where the defect

maybe supplied by writ of enquiry, seem to be where the matter,

omitted to be enquired of by the jury, doth not go to the point in

issue, or a necessary consequence thereof, but is merely collateral.

Where the parties being at issue in assumpsit, there was a demurr-

er uponthe evidence, and the jury in consequence discharged, as

is usual; after the demurrer was determined in favor of the plain-

tiff, a writ of enquiry of damages was awarded ; for notwithstand-

ing the jury might have assessed the damages conditionally, yet

the court said that it might as well be done by a writ of enquiry,

after the demurrer is determined.29

Sufferingjudgment to go by default is an implied confession of

the action, and such judgment is either final or interlocutory. In

an action of debt it is final, inasmuch as it admits the very de-

mand, which the plaintiff has made in his declaration ; 30 butifthe

action sounds only in damages, as assumpsit, covenant, trespass,

trover, &c. judgment is interlocutory, because the quantum of da-

mages is still to be ascertained by the jury before final judgment

can be obtained.31 The judgment in these actions, when render-

ed on demurrer, or nul tiel record pleaded, is also interlocutory.32

The statute 8 & 9 Will. 3. c . 11. ( in the text ) was made in favor

of defendants ; and is highly remedial, being calculated to protect

them against the payment of more money than is justly due ; and

to obviate the necessity of resorting to a court of equity, to resist

an unconscientious demand, of the whole penalty, in cases where

small damages merely have accrued.33 The construction of this

statute has been no less liberal, than its design. Where the co-

venants are contained in the condition of a bond, they are con-

25. 2 Com. Dig. 621 .

26. 10 Co. 118, Chevney's case.

27. 11 Co. 56.

28. Carth. 21-2 Com. Dig. Dam. E.

8. p. 626-11 Co. 7-Cro. Car. 192-1

Wills. 30.

29. Cro. Car. 143-1 Tidd's Pr. 516.

30. Yet in debt after judgment by de

fault, there may be a writ of enquiry to

recover interest by way of damages for

the detention of the debt-7 T. R. 446-

8 T. R. 395-1 East. 436.

31. 1 Crom. Pr. 279.

32. Tidd's Pr. 508.

33. 5Term. Rep. 636.
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sidered to be equally within the statute, as ifin a different instru

ment.34 It is held to be compulsory, on a plaintiff to proceed in

the method the statute prescribes.35

But the provisions of this statute extend not to bonds condition-

ed for the payment of money, ( which are provided for by 4 Anne

c. 16.) nor to bail bonds.35 Although in cases where the statute

applies, judgment is signed for the penalty at a common law ; yet

it only stands as a security for the damages ascertained.37 After

judgment signed, plaintiff must proceed on the statute by suggest-

breaches on the roll, of which defendants ought to have a copy,
ing

and notice of enquiry.38

The writ of enquiry of damages is a mere inquest of office, to

satisfy the conscience of the court ; who, if they please, may them-

selves assess the damages. 39 And where the quantum of dama-

ges depends entirely on figures, and may as well be ascertained

by an individual, as by a jury, it will be referred to the proper of-

ficer of the court to make the calculation, and to ascertain what

is due to the plaintiff. 40 In actions upon promissory notes and

bills of exchange, it is accordingly the practice, in place of exe-

cuting a writ of enquiry, to apply to the court for a rule to show

cause, why it should not be referred to the master, to see what is

due for principal and interest, and why final judgment should not

be signed for such sum, without executing a writ of enquiry ; which

rule is made absolute, on an affidavit of service, unless good cause

be shewn to the contrary.41 A similar rule may be obtained in

actions of covenant for the payment of a sum certain, or on an

award.42 But wherever the quantum of damages depends not

upon figures alone, such order will not be made. It has been re-

fused in an action of debt on a bill of exchange.43 Such reference

cannot be had in assumpsit for a sum certain due on an agree

ment; nor in an action on a bottomry bond.44

The wantofa writ ofenquiry is aided by the statute ofjeofails.45

In ancient times the courts exercised the power of abridging,

and of increasing the damages, according to their discretion.

At the present day, the power of abridging the damages is not

exercised in any case ; nor has that of increasing the damages

been exercised for many years, except in an action for a corporal

hurt. ^6

Where double or treble damages are given by the statute, to a

plaintiff, he must take care in declaring, to bring his case within

the statute.47

34. 2 Burr. 772, 820-2 Black. Rep.

843-Doug. 519-1 Com. Rep. 376- see

further 1 Esp. N. P. 156-1 Saund. 58

2Wils. 377- Say. Dam. 67-Cowp. 357.

35. 2 Burr. 820-5 Term. Rep. 528,

636-8 Term . Rep. 126-see also 1 Esp.

N. P. 277.

36. 2 Bos. & Pul. 446.

37. 2 Burr. 825- Cowp, 357.

38. 1 Tidd's Pr. 511.

39. See 1 H. Black. 542,

40. 8 Term. Rep. 648-4 T. R. 493.

41 4 Term. Rep. 275, and see 1 H.

Black. 252, 529 , 541-2Bos. & Pul. 55.

42. Doug. 316-8 Term. Rep. 326, 410.

43. 8 Term. Rep. 395-4 T. R. 493-

5 T. R. 87-Cro. Eliz. 536-Cro. Jac. 617.

44. H. 37 Geo. III.-Palm v Nichol

E 38 G. III see 7 T. R. 473,son,

45. 2 Stra. 878, 1077.

46. Say. Dam. 173.

47. Ld. Bay. 342--Say. Dam. 243.
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Thejury who try the issue may assess the treble damages, but

if they neglect to do so, the court may award the treble damages

or a writ of enquiry for assessing them.48 Wherethejury gave

201. it was awarded by the court that besides the damages so as-

sessed by the jury, the plaintiff should recover 40l. more.49

Where treble damages are given to a defendant, and the jury

omitto assess them, a writ of enquiry will be awarded, as a foun-

dation for which a proper suggestion ought to be entered upon

the postea.50

* 11 HENRY VII. CAP. XII. A.D. 1494.

Àmean to help and speed poor persons in their suits.

PRAYEN the commons in this present parliament assembled,

That where the king our sovereign lord, of his most gracious dis-

position, willeth and intendeth indifferent justice to be had and

ministered, according to his common laws, to all his true subjects,

as well to the poor as rich, which poor subjects be not of ability

nor power to sue according to the laws of this land, for the redress

of injuries and wrongs to them daily done, as well concerning their

persons and their inheritance, as other causes :(2) For remedy

whereof, in the behalf of the poor persons of this land, not able to

sue for their remedy after the course of the common law; be it or-

dained and enacted by your highness, and by the lords spiritual

and temporal, and the commons, in this present parliament as-

sembled, and by authority ofthe same, That every poor person or

persons, which have, or hereafter shall have cause of action or ac-

tions against any person or persons within this realm, shall have,

by the discretion ofthe chancellor of this realm for the time being,

writ or writs original, and writs of subpoena, according to the na-

ture of their causes, therefor nothing paying to your highness for

the seals of the same, nor to any person for the writing of the

same writ and writs to be hereafter sued;(3) and that the said

chancellor forthe time being, shall assign such of the clerks which

shall do and use the making and writing ofthe same writs, to write

the same ready to be sealed, and also learned counsel and attor

nies for the same, without any reward taken therefore :(4) and

after the said writ or writs be returned, if it be afore the king in

48. Say. Dam. 244. 50. BurnetvHart, East. 28 Geo. II. im

49. Bro. Dam. pl. 70-Say. Dam. 244. B. R. Say. Dam , 244.

t

21

0
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his bench, the justices there shall assign to the same poor person or

persons, counsel learned, by their discretions, which shall give their

counsels, nothing taking for the same :(5) And likewise the justices.

shall appoint attorney and attornies for the samepoor person or per-

sons, and all other officers requisite and necessary to be had for

the speed of the said suits to be had and made, which shall do their

duties without any reward for their counsels, help, and business in

the same :(6) And the same law and order shall be observed and

kept of all such suits to be made afore the king's justices of his

common place, and barons of his exchequer, and all other justices

in the courts of record where any such suits shall be.

See 2 Geo. 2. c. 28, s. 8. declaring what persons sued by capias may defend in

forma pauperis.

*7 HENRY VIII. CAP. IV. A.D. 1515.(G

An act concerning avowries for rents and services.

WHEREAS divers , as well noblemen as other the king's subjects,

have suffered recoveries against them of divers their manors, lord-

ships,lands, andtenements, forthe performance oftheirwills , or for

thesurety oftheirwives' jointures , orforthejointure oftheir sonsand

heirs apparent, and their wives, or of any other person or persons,

according to their covenants and agreements,(2) and those persons

that sohave recovered the said manors bythe course ofthe common

law, had noremedy, nor may have, to compel the fermors, freehold-

ers, and tenants, which held of the same manorsby rents, services ,

or customs, to atturn to them ;( 3) nor could by the order ofthelaw

attain tothe said rents, services, or customs (if they were denied)

by distress or action, without they could once attain to the pos

session of the same rents, services, and customs, by paying or

doing the said rents, services, or customs, by the same freehold.

ers, fermors, and tenants ;(4) which to do, divers and many of

them have oftentimes refused , and yet do, to the great offence and

charge of their conscience, not only to the disheritance of the

said recoverers, but also in breaking of the last wills of them

G) This statute is in force except those parts which relate to writs of quare impedit

and advowsons. Report ofthe Judges.
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against whom such recovery is had, and also to the disheritance

ofthe said husband and wife, or other to whose use the same recove

ery was so had.

II. Be it therefore enacted by this present parliament, and by

authority of the same, That the recoverers in all such recoveries,

their heirs and assigns, may from henceforth distrain for the fore

said rents, services, and customs , so being due and unpaid, and

make avowry, or justify the same, as those persons against whom

the said recovery is, should have done if the said recovery had not

been had ;(2) and also have like remedy for the recovering ofthe

said rents, services, and customs by avowry ;(3) and also a quare

impedit for the said advowson, if any disturbance be made ; as

those persons against whom the said recoveries were had, might

or should have had by the course of the common law afore the said

recovery, if any such rents , services, or customs had been denied

them, or any such disturbance had been had in their times.

III. And also, that every avowant, and every other person or

persons that make avowry, conisance or knowledge, or justify, as

baily to any other person or persons in any replegiari, or second

deliverance for any rent, custom, or service , iftheir avowry, coni-

sance, or justification be found for them, or the plaintiffs in the

said actions otherwise barred, shall recover their damages and

costs that they have sustained, as the plaintiff should have done, if

they had recovered in the said replevins.

Recoverers have no remedy by the common law to recover their rents or pres

sentations. Dyer 31 , 141-Bro. Mesne 24-Vaughan 48. The avowant in replegi

ari shall recover his damages and costs of suit. Cro. Eliz. 257, 329- Cro. Car. 498

-2Cro. 520-19 H. 8. c. 11-Bro. Damages 8-2 Roll. 140. Further providedfor

21 H. 8. c. 19—and see 11 Geo. 2. c. 19, for preventingfrauds by tenants.

Costs are either interlocutory or final, the former being such as

are awarded on interlocutory matters arising in the course of the

suit ; the latter are such as depend on the final event of the suit.

At the common law, a plaintiff had no right to costs, but it was

usual for the justices in eyre in their iters, to make a compensation

to a plaintiff who had obtained a verdict for the expenses sustain-

ed in carrying on his suit ; and the damages were so assessed as

to coverthose expenses.¹

It is frequently, though erroneously, said that the statute of

Gloscester was the first that gave costs ; but they are given by the

statute ofMarleberge c. 6.

1. Say. Costs 1-2 Inst. 288-Gil. H. C, P. 266.
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The statute of Gloscester, after giving costs in certain actions

therein named, declares, generally, that they shall be recovered

wherever damages are recovered.

Though the statute only mentions the costs ofthe writ, the con-

struction has been, that it extends to all the costs of the suit.2-

But the statute does not extend to real actions, scire facias, pro-

hibition, &c. where no damages were recoverable at the common

law. It appears to be settled that under this statute the plaintiff

is entitled to costs in all cases where damages are givenby statute

to the party grieved, although costs be not mentioned in such

statute.4

The statute of8 & 9 Will. III. c. 11. gives costs in certain ca-

ses wherein they were not before recoverable.

The general right of the plaintiff to costs, established by the

statute ofGloscester has been altered, restrained and modified by

subsequent statutes.5

6
Thus, bythe $ 4 of the act of limitations, passed 27 March,

1713, it is enacted, " That in all actions upon the case for slan-

derous words, to be sued or prosecuted by any person or persons,

in any court within this province, if thejury upon trial ofthe is-

sue in such action, or the jury that shall enquire of the damages,

do find or assess the damages under forty shillings, then the plain-

tiffor plaintiffs in such action shall have and recover only so much

costs as the damages so given or assessed do amount to, without

further increase of the same; any law or usage to the contrary

notwithstanding."

any

This section is copied from the § VI. of the 21 Jac. 1 c. 16. and

has received the same construction.

It is settled that the statute does not extend to slander of title,

for that is not so properly a slander as a cause of damage.7-

Neither does it extend to any case where the words are not ac

tionable, where the special damage is the gist of the action;

though where the words are actionable in themselves, a special

damage, will not take the case out of the statute.⁹

8

The statute applies to a writ of inquiry as well as a trial where

the damages are under forty shillings, 10

2. 2 Inst. 288---Say Costs 4.

3. 1 Comb. 20.

4. 2 Wils. 91---Barnes 151 , S. C.---3

Burr. 1728---Say Costs 10---1 Term . Rep.

71 ---6 T. R. 355---7 Term. Rep. 267---but

see Cowp. 367, 8. But it is otherwise

where the penalty is given to a common

informer. Buller's N. P. 33.

5. Several ofthese being local, it would

be neither necessary nor useful to notice

them particularly.--See the statutes rela-

tive to thecourts of requests and courts of

conscience.

6. 1 Sm. State Laws 77.

7. Cro. Car. 141, Law& Hardwood…..

Leo. 82---Palin. 530---Jones 196---Stra

645.

8. 2 Stra. 936---1 Bac. Abr. 515.

9. 2 Ld. Ray. 1588---2 Stra. 936, S. C.

--Willes 438---Bernes 132, 142---3 Burr.

1688---2 Black. Rep. 1062---Say. Costs 25
--Case Pr. 137 contra. In assenting to

this proposition, and yielding to theweight

of authorities, judge Blackstone remarks,

I cannot so well reconcile it to my own

mind, that, ceteris paribus, the plaintiff

shall recover full costs if the words be

innocent, but not so if they be highly

scandalous. Collins v Gillard, 2 Black.

1662. 10. 2 Stra, 934.
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It has been held that by the statute, the power of the judges is

taken away as to giving costs de incremento, where the damages

are under 40 shillings, but that although the court cannot increase

the costs, yet the jury are not bound by the statute, and therefore

they may give ten pounds costs, where they give but ten pence

damages.11

This construction took place at a period when a subtle distinc .

tion was more valued than a sound argument ; and the discrimi

nation between the powers of the court and jury, tending in a

great degree to defeat the salutary provision of this statute, is

characteristic of the times.

as

The law upon this point seems to have been considered
as set.

tled ever since the case of Browne v Gibbons, reported in Salk.

207, and to that case we are constantly referred as if it were the

leading decision on the subject ; yet the question determined
by

the court in that case was of a different kind altogether ; and,

reported by Lord Raymond, it don't appear that a word was said

upon this point. But in Salkeld, the reporter adds, in a note,

That Richardson
said that in Mich. 5 Car. 1. C. B. it has been

decided by all the judges of B. R. and C. B. that although the

court be bound by the statute, yet the jury is not. Though the

court can't increase the costs, yet the jury may give 10l. costs

and but 10d. damages. We are not informed in what case this

decision of the judges took place. No better ground is afforded

for this singular doctrine, than a vague report from memory of

what had been decided. Yet this, it seems, has been sufficient to

establish it in England, and our own courts have applied the same

construction
to the act of assembly. There is evidently a dispo

sition, however, at the present day, so far as adjudged cases will

admit, to restrain the power which juries were permitted to as

sume, of dispensing with
positive provisions of a law.12 .

* 23 HENRY VIII. CAP. XV. A.D. 1531.

An act that the plaintiff, being non-suited, shall yield damages to

the defendants in actions personal, by the discretion of the jus

tices.

Be it enacted by the king our sovereign lord, and the lords

spiritual and temporal, and the commons, in this present parlia

ment assembled, and by authority of the same, That if any

person or persons, at any time after the feast ofthe purification of

our lady, in the twenty-third year of the reign of our sovereign

lord king HENRY the eighth, commence or sue in any court of re-

11. Salk. 207--1 Bac. Abr. 514. 12. Seethecase ofStewardv Harkins,

3Binney's Rep. 321.
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cord, or elsewhere in any other court, any action, bill, or plaint,

of trespass upon the statute of king RrOHARD the second, made in

the fifth year of his reign, for entries into lands and tenements,

where none entry is given by the law,( 2) or any action, bill, or

plaint ofdebt or covenant, upon any especialty made to the plain-

tiff or plaintiffs,(3) or upon any contract supposed to be made be

tween the plaintiff or plaintiffs, and any other person or persons ,

(4) or any action, bill, or plaint of detinue of any goods or chattels,

whereofthe plaintiff or plaintiffs shall suppose that the property

belongeth to them, or to any of them,( 5) or any action, bill, or

plaint of account, in which the plaintiff or plaintiffs suppose the

defendant or defendants to be their bailiff or bailiffs, receiver or

receivers oftheir manor, mese, money, or goods, to yield account,

(6) or any action, bill , or plaint upon the case, or upon any statute,

foranyoffence or wrongpersonal, immediately supposed to be done

to the plaintiff or plaintiffs,(7) and the plaintiff or plaintiff's in any

such kind of action, bill, or plaint, after appearance of the defend

ant or defendants, be non-suited, or that any verdict happen to

pass, by lawful trial, against the plaintiff or plaintiffs in any such

action, bill, or plaint, that then the defendant or defendants in

every such action, bill , or plaint, shall have judgment to recover

his costs against every such plaintiff or plaintiffs ;(8) and that to be

assessed and taxed by the discretion of the judge orjudges of the

court where any such action, bill, or plaint shall be commenced,

sued, or taken ;(9) and also, that every defendant in such action,

bill, or plaint, shall have such process and execution for the reco-

very andhaving ofhis costs against the plaintiff or plaintiffs (2) as

the same plaintiff or plaintiffs should or might have had against the

defendant or defendants, in case that judgment had been given for

the part ofthe said plaintiff or plaintiffs, in any such action , bill ,

or plaint.

II. Provided always, That all and every such poor person or

persons, being plaintiff or plaintiffs in any ofthe said actions, bills,

or plaints, which at the commencement of their suits or actions,

be admitted by discretion of the judge or judges where such

suits or actions shall be pursued or taken, to have their process

and counsel of charity, without any money or fee paying for the

same, shall not be compelled to pay any costs by virtue and force

T
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ofthis statute, but shall suffer other punishment, as by the discre-

tion ofthe justices orjudge, afore whom such suits shall depend,

shall be thought reasonable ; any thing afore rehearsed to the con-

trary hereof notwithstanding.

Hutt. 22, 69, 78-1 Roll . 63-2 Roll. 213- Hetley 146-5 Rich. 2. s. 1. c. 7-8

El. c. 2-2 lust. 651- Cro. El. 177, 300, 465 , 503– Čro . Car. 542-3 Bulst. 248-

Moor 625, pl. 857-Br. Costs 23-3 Leon. 92-1 Salk. 207--Hob. 219-2 Leon. 9,

52. Further provision relating hereto, 4 Jac. 1. c. 3-Mod. cases in law 344-Dyer

f. 32, 371--Bro. Costs 23. He that sucth in Forma pauperis shall be otherwise pun-

ished, 1 Roll. 88. Furtherprovisions concerning costs, 24 H. 8. c. 833 H. 8. c. 39.

sect. 54-8 El. c. 2-18 El c. 5-43 El . c. 64 Jac. 1. c. 3-7 Jac. 1. c. 5-21 Jac.

1. c. 16-16 Car. 1. c. 15--13 Car. 2. st. 2. c. 2---4 & 5 Will. & Mary c. 23---8

Will. 3. c. 11---11 & 12 Will. 3. c. 94 Anne c. 16, and 14 Geo. 2. c. 17.

Thus although where in actions of slander, a jury or referees

find damages under 40s. and a sum certain for costs, or award

"full costs," courts, yielding to adjudged cases, will sustain the

verdict, or award ; yet they will go no further, and where the jury,

or referees award a sum under forty shillings, with costs, it is held

the plaintiff is entitled to no more costs than damages.s

The right of a plaintiff to costs is further restrained bythe stat

ute 22 & 23 Car. 2. c. 9.14 by which, in actions of trespass, as-

sault and battery, the certificate of the judge that a battery was

sufficiently proved, or that the title of the land was chieflyin

question, is rendered necessary to entitle a plaintiff to costs, where

the damages are under forty shillings.

Notwithstanding the general word trespass, and the more gene-

ral words other personal actions, are contained in the statute, the

construction has been, that it only extends to actions of trespass

quare clausum fregit, and actions of assault and battery. And

the reason assigned is, that it was not the intention of the statute

to prevent the recovery of full costs in any action, except such

wherein it was possible for the judge, before whom the cause was

tried, to certify that a battery was sufficiently proved ; or that the

freehold, or title of the land, was chiefly in question.15

Where thedamages found upon a writ of enquiry, do not amount

to forty shillings, the plaintiff is not preventedby this statute from

recovering full costs ; because it is confined expressly to the case

ofdamages found by a jury, at the trial of a cause : In this parti

cular it differs from the statute of 21 Jac. 1. c . 16 .

Action for an assault and battery, and tearing plaintiff's cloths

and wearingapparel, damages under 40s. plaintiff shall recover no

more costs than damages. And Gould, J. The first and best

determination on this subject, is in 3 Keb.-but that has been open

13. 3 Binney'sRep. 321. So if the re-

part should be for such damages, with

costs ofsuit, it is conceived the plaintiff

would be entitled to no more costs than

damages : Costs, and costs ofsuit being

convertible terms.

per

14. See the statute in the text.

15. Ray. 46, 195---Gilb. H. C. P. 212---

2 Barnes 109---Stra. 577---Say. Costs 29.
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to a great deal of subtle reasoning, and distinction : Yet, I think

that the construction which best answers the intention of the le-

gislature, and puts a stop to all frivolous actions, by restraining

more costs than damages from being allowed, in the cases specifi

ed. If, therefore, the declaration states the tearing of the clothes

to be done at the same time with the beating, the court will con-

strue it so as to accomplish the object ofthe statute, and will hold

the tearing to be a part ofthe same act, and a consequence ofthe

battery. It was well determined in Walker's case, 4 Co. 41.b ad

tunc et ibidem united and coupled all together.17

In trespass for breaking plaintiff's close, and impounding his

cattle, there shall be full costs; for the impounding his cattle is an

injury to his personal property, in which no right of freehold can

come in question.118

In an action for breaking the windows of plaintiff's house, upon

the general issue pleaded, plaintiff obtained a verdict under 40s.

The court were clearly of opinion, that this case came within the

statute of22&23 Car. 11. c. 9. and Lawrence J. added, that upon

this record the defendant might have given liberum tenementum in

evidence, and shewn that it was his ownhouse, and consequently

that the title might have comein question. 19

This subject, relating to the recovery offull costs, or the not ob

taining any more costs than damages, is very clearly explained by

lord chiefbaron Gilbert, in delivering the opinion of the court of

exchequer, in the case of Reeves v Butler, H. 12 Geo. 1. Where

he compares and interprets the several statutes upon which cases

of this kind depended ; and vindicates the reasoning and resolu

tions ofthejudges upon22, 23Car. 2. c. 9. §ult. Amongst the modern

resolutions which he mentions, he reports the case of Blunt v Mil-

ler (as he calls the defendant) in the very same words with sir

John Strange; excepting a gross mis-print of " decreed" instead

of " denied," and a year's antedate of the time.20

24 MENRY VIII. CAP. VIII. A.D. 1532.

An act where defendants shall not recover any costs.

BECAUSE as well many recognizances, obligations, indentures,

and other specialties, as also many contracts heretofore have been

taken and made between divers persons, being of the king's most

17. M. 30 Geo. II.-1 H. Black. 291,

S. P.--Lockwood v Stannard---Hil . 34

Geo. III.---5 Term. Rep. K. B. 482. See

also 1 Term. Rep. K. B. 655.

·

19. Adlem v Grinaway, E. 35 Geo. 3,

6 Term. Rep. K. B. 281. So of an ac

tion for mesne profits, 6 Term. Rep. 593.

See also 3 Burr. 1284.

18.3Mod. 31 -see also Stra. 534---Kéen 20. M. 11 Geo. 1, Gilb. Eg, cases 195

Whisler, Stra. 551--Thompson v Ber- to 200---3 Burr. 1284.

Ty, Gil. Rep. 197.

+
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honourable council, and others his subjects , and by and between

other persons, to the use and behoof of our said sovereign lord the

king, for great sums of money, then being to his grace due, and

for his provisions, and other causes ;(2) for which debts, actions

by the laws of this realm, be to be commenced, sued and prose-

cuted to the king's use, by and in the name and names of the per-

son or persons to whom the said recognizances, obligations and

other specialties were made, or by those to whom the said con-

tracts were made :(3) Be it therefore ordained and enacted by au-

thority of this present parliament, That albeit that the plaintiff or

plaintiffs be, or shall be non-suited in any whatsoever action, suit,

bill, or plaint, commenced, or to be commenced, sued, or to be

sued, to the use of our said sovereign lord the king, his heirs or

successors, kings of England, or that it shall happen any verdict

to pass against any such plaintiff or plaintiffs, in any action, suit,

bill, or plaint, sued or to be sued, to the king's use ; the defendant

or defendants shall not recover any costs against any such plain.

tiff or plaintiffs ; any act or statute made in this present parlia

ment, or any other thing to the contrary being in any wise not-

withstanding.

23 H. 8, c. 15. See further in what cases costs are given, 33 H. 8, c. 39, sect.

$4-8 El: c. 2-18 El. c. 5-43 El. c. 6-4Jac. 1, c. 3-7 Jac. 1 , c. 5–21 Jac. 1, c.

16-16 Car. 1 , c. 15-13 Car. 2, st. 2, c. 2-4 & 5 W. & M. c. 23-8 W. 3, c. 11

11 & 12 W. 3, c. 94 Anne c. 16, and 14 Geo. 2, c. 17.
+

There are certain cases , however, in which the restraint put

upon thegeneral right of the plaintiff to costs, bythe 22 & 23 Car

II. c. 9, may be taken off, by a certificate upon the 8 & 9 Will.

III. c. 11.21

According to the construction of the former statute, the judges

could not certify in any action of trespass quare clausum fregit,

unless the freehold, or title to the land were in question. A con-

sequence of this construction was, that the plaintiff in an action

oftrespass quare clausum fregit, could not recover full costs , for

any trespass, however wilful or malicious soever it might be, if the

damages were under forty shillings, unless the defendant had in.

sisted on a title to the land. The inconvenience being found very

great, occasioned the provision contained in the § 4 of the statute

of8 & 9 Will. III. c. 11. Under that statute, the plaintiff is en-

titled to a certificate, wherever the trespass appears to have been

wilfully and maliciously committed.22 Ifit appears that where a

1. See the statute in the text. 22. 6Mod. 153---Dover v Smith--Say
Dárn. 60.

C

(
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trespass, however trifling, is committed, after notice, the judge is

bound to certify under the statute 8 & 9 Will. III. c. 11 , §4.23

A certificate granted after the trial is void, not being warranted

bythe statute, the granting of a certificate being thereby confined

to the timeof trying a cause ; it must be given at the trial, in open

court.24

In the statute of Gloucester, no provision is made for the costs

of a defendant in any case : an omission which could not arise

from mistake ; but probably from the circumstance, that such

costs were at that time, and long after, too inconsiderable to at-

tract the notice of the legislature. The fact is, that no provision

was made for the costs of a defendant, from the time of making

the statute of Gloucester until the 23d year of Henry VIII.25 ex-

cept in an action ofreplevin , and a suit upon a writ of error ; in

the former of which cases, the defendant is to be considered as an

actor, and in the latter, the provision is virtually for the plaintiff

in the original action ; it being for the costs, he is subjected to the

writ of error.26

The 23 Henry VIII. c. 15, particularises the actions wherein a

defendant shall recover costs ; but the statute 4 Jac. 1 , c. 3,27 re-

citing that 23 Henry 8, c. 15, had been found to be a very beneficial

law, extends the provisions of that statute to every action wherein

a plaintiff or demandant may recover costs.

8 ELIZABETH, CAR. II. A.D. 1565.(H

An actfor the avoiding ofwrongful vexation touchingthe writ of

Latitat.

WHERE divers persons, of their malicious minds, and without

any just cause, do many times cause and procure others of the

queen's majesty's loving subjects, to be very much molested and

troubled by attachments and arrests made of their bodies, as well

by process of Latitat, Alias and Pluries capias, sued out of the

court commonly called the king's bench, as also by plaint, bill, or

other suit, in the court commonly called the marshalsea, and with-

in the city of London, and other cities, towns corporate, and pla-

ces where any liberty or privilege is to hold pleas of debt, trespass,

23. Reynolds Edwards, Mich. 35

Geo. III. 6 T. R. K. B. 11.

24. Ford v Pae, 2 Wils. 21.

25. A period of 243 years. See the.

statute inthe text. It had been provided

bythe stat. of Marleberge, c . 6, that the

defendantin a writ ofright ofward should

recover oosts ifthe suit were malicious.

26. Say. Costs 70.

27. See the statute in the text.

H) "Only the 1st, 2d, 4th and 5th sec-

tions of this statute are in force." Report

ofthe Judges.
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and other personal, actions and suits (2) And when the parties

that be arrested or attached, are brought forth to answer to such

actions and suits as should be objected against them , then many

times there is no declaration or matter laid against the parties so

arrested or attached, whereunto they may make any answer ;(3)

and so the party arrested is very maliciously put to great charges

and expenses, without any just or reasonable cause : And yet,

nevertheless, hitherto, by order of the law, the party so grieved

and vexed could never have any costs or damages to him to be

judged or awarded for the said unjust vexation and trouble :

II. For remedy whereof, Be it enacted and ordained bythe

authority of this present parliament, That when and as often as

any person and persons, after the first day ofJanuary next coming,

shall sue forth , or by any means cause or procure to be sued forth,

of the said court commonly called the king's bench, any of the

writs or process before mentioned, against any person or persons

which, upon the same writ or writs, shall happen to be arrested,

or which shall appear upon the return of any of the said writs or

process,(2) and shall put in his or their bail or bails to answer

such suit as shall be objected against him, according to the com

mon order of the court ;(3) that then, in every such case, if the

party or parties at whose suit, means, or procurement, the same

writ, writs or process was obtained or sued forth, do not within

hree days next after such bail had and taken, put into the same

tourt, his or their declaration against the same party or parties

against whom such writ or process hath been or shall be sued ;(4)

or if, after declaration had and put into the same court, the plain-

tiff in such case shall not prosecute the same with effect, but shall

willingly and apparently to the same court, suffer his or their said

suit to be delayed ; (5) or shall, after declaration so had, suffer the

same suit to be discontinued, or otherwise shall be non-suit in the

same ;(6) that then, in every such case, the judges of the said

court for the time being, shall, by their discretions, from time to

time, as they shall see or perceive any such default to be in the

party or parties at whose suit, means, or procurement such writ

or process was sued forth, award and judge to every such person

and persons so arrested, vexed, molested , or troubled by such writs

or suit, his and their costs, damages and charges by any means

sustained by occasion of any such writs, process, arrests or suits,
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taken, sued or had against him, to be paid by such person or per-

sons that so doth or shall cause or procure any such writs or pro-

cess to be sued forth, as is aforesaid.

IV. And if any person or persons, at any time after the said

first day of January shall, by any way or mean, maliciously, or

for vexation and trouble, cause or procure any other person or

persons to be arrested , or attached to answer in any the courts or

places aforesaid, at the suit or in the name ofany person or per-

sons, where indeed there is no such person or persons known, or

withoutthe assent, consent, or agreement of such person orpersons,

at whose suit or in whose name such arrest or attachment is or shall

be so had and procured, that then every such person and persons,

that shall so cause or procure any such arrest or attachment of any

other person or persons to be had or made for vexation or trouble,

as is aforesaid, and shall thereof be convicted or lawfully accu-

sed by indictment, presentment, or by the testimony oftwo suf-

ficient witnesses or more, or other due proof, shall , for every such

offence by him or them committed, done or procured, have and

suffer imprisonment of his or their body or bodies by the space of

six months, without bail or mainprise :(2) And before he or they

shall be delivered out of prison, shall pay unto the party or par-

ties so arrested or attached by his or their means or procurement,

treble the costs, charges, damages, and expenses that he or they

shall be put unto by reason or occasion of such arrest or attach-

ment so had ;( 3) and shall also forfeit and pay unto such person or

persons, in whose name or at whose suit he or they shall so procure

such arrest or attachment to be had or made, if then there shall

be any such person known, the sum of ten pounds for every such

offence.

70

V. And be it further enacted by the authority aforesaid, That

every person and persons, to whom any costs, charges, damages,

forfeiture or payment ofany sum or sums of money, by authority

of this act, shall be awarded, judged or forfeited , shall and may

at all times hereafter have his or their remedy for the recovery

thereof, by action of debt, bill, or plaint, in any court of record,

against such person or persons, their heirs, executors or adminis-

trators, as should or ought to pay the same by virtue or force of

this act ; in which action, bill, or plaint, no esscin, protection , dr
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1

wager oflaw shall be admitted or allowed to any the defendant or

defendants in the same.

23 H. 8, c. 15. The defendant shall recover costs and damages where the plaintiff

doth delay or discontinue his suit, or is non-suit, &c. 1 Roll. 371- Cro. El. 236. Costs,

damages and charges shall be awarded where the plaintiff doth delay his suit, doth

discontinue, or non-suit in the king's bench, 23 H. 8, c. 15-4 Jac. 1, c . 3-Cro. El.

69 Cro. Jac. 111. The penalty for arresting of any person at the suit of another;

not knowing thereof, Cro. Jac. 188---Lutw. 166. Seefurther in what cases costs are

given, 18 El. c. 5---43 El. c. 6---4 Jac. 1, c. 3---7 Juc. 1, c. 5---21 Jac. 1, c. 16---16

Car. 1 , c. 15---13 Car. 2, st. 2, c. 2---23 Car. 2, c. 9, § 136---4 & 5 Will. & M. c. 23

-8Will. 3, c. 11---11 & 12 Will. 3, c . 9---4 Anne c. 16, and 14 Geo. 2, c. 17.

The statute of8 & 9 Will. III . ( in the text) entitles a defendant

to costs, in case there be judgment for him. upon a demurrer. And

the 4 Anne c. 16,28 § 25, for the sake of preventing of vexation,

from suing out defective writs of error, gives costs to the defend-

ant in error, upon quashing the writ.

The statutes very equitably give to a defendant who prevails,

the same costs as the plaintiff would have had, in case he had re-

covered.

The true construction of the statute of 8 & 9 Will. III. c. 11 ,

is, that the right to recover costs must be reciprocal : that a de-

fendant succeeding is only entitled to costs in cases wherein the

plaintiff would have been entitled to costs, in case of a recovery.29

The 8 Eliz. c. 2, (in the text) entitles a defendant to costs in

case the plaintiff does not declare in due time, or should discon

tinue, or become non-suit .

Four persons havingbeen arrested, by virtue ofa writ ofLatitat,

three of them put in bail; and for want of a declaration in time,

each ofthem signed judgment of non-pros. Upon amotion to set

aside the judgments for irregularity, the court had at first some

doubt whether they ought not to have all joined in signing one

judgment; but the judgments were afterwards holden to be regu.

lar; because the 8 Eliz. c. 2, gives costs to every person who has

been so unjustlyvexed.30

A plaintiff may be non-prossed, at any stage ofthe suit, for non-

compliance with the rules and orders of the court,-as for not de

claring in the limited time,-not replying to the defendant's plea,

-not surrejoining to his rejoinder, not entering the issue when

served with a rule within the time, for that purpose allowed, &c.31

28. See the statute in the text, p. 43.

The $ 25, which is reported not to be in

force in Pennsylvania, is contained in the

words following "And for the prevent

ing great vexation, from suing out defec-

tive writs of error ; be it enacted by the

authority aforesaid, That upon the quash-

ing any writ of error, tobe sued out after

the said first day of Trinity term, for va-

riance from the original record or other

defect, the defendants, in such error, shall

recover against the plaintiffor plaintiffs is-

suingoutsuch writ, his costs, ashe should

have had if the judgment had been af

firmed ; and to be recovered in the same

manner

29, Thomas v Lloyd, 1 Salk. 194-Ld.

Ray. 136, 992-Comb. 482-12 Mod. 195

6 Vin. Abr. 339 , pl. 5-see also Thrale

et al. v The Bishop of London et al.

Mich. 31 Geo. III. 1 H. Black. 530-

where the anonymous case determinedin

11 Anne, Rep. Ca. Pract. C. B. is denied.

30. Vin. Tit. Costs, 341, pl. 14- Say.

Costs 81 .

31. Crom. K. B. & C. P. 250.

an
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the

Anon-pros is in the nature of a final judgment, and is signed in

e same manner.

By an act of assembly of Pennsylvania, entitled, " An act to

prevent inconveniencies arisingfrom delays ofcauses, after issue

joined," it is declared , " That where any issue shall be joined, in

any action, in any court, and plaintiff shall neglect to bring such

issue on, to be tried, according to the course and practice of the

said courts, respectively, the judges of the said courts, respective-

ly, at any time after such neglect, upon motion made in open court,

due notice having been given thereof, in open court, the preceding

term, to give the like judgment for the defendant, in every such

action, as in cases of non-suit, unless the said judges shall, upon

just cause, and reasonable terms, allow any further time for the

trial of such issue and if the plaintiff shall neglect to try such

issue, within the time so allowed, then the judges shall proceed to

give such judgment as aforesaid ; which shall be of like force and

effect as judgments upon non-suit, and of no other force or effect;

and costs shall be awarded to the defendant, in any action or suit

where he would, upon non-suit, be entitled to the same, and in no

other action or suit whatsoever.32

*4 JAMES 1. CAP. III. A.D. 1606.

An act to give costs to the defendant upon a non-suit of the plain

tiff, or verdict against him.

WHEREAS, in the three and twentieth year ofthe reign of king

Henry the eighth, of famous memory, a good and profitable law

was made, whereby it was enacted, that in cases where the plain-

tiffin any action, bill, or plaint, of debt, trespass upon the case,

detinue, account, and in some other actions therein especially

mentioned, should become non-suit, or a verdict should be had

against the said plaintiff; that then in such cases the defendant

should havejudgment to recover his costs against every such plain-

tiff, as by the said law appeareth : Which law hath been found to

be very good and beneficial for the commonwealth, and thereby

many hath been discouraged from bringing frivolous and unjust

suits, because such parties are to make recompence to the parties

anjustly vexed, for the said unjust vexations.

II. And forasmuch as actions of trespass, and actions of ejec-

tione firma, and manyother actions, real and personal, are within

32. 1 St. Laws, Sm. Ed. 274.

U
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the said mischief, as the said other actions were at the common

law, and yet were omitted out of the provision ofthe said law:(2)

For remedy whereof, Be it enacted by the king's most excellent

majesty, the lords spiritual and temporal, and the commons, in

this present parliament assembled, and by the authority of the

same, That ifany person or persons, at any time after the end of

this present session of parliament, shall commence or sue in any

court of record, or in any other court, any action, bill, or plaint of

trespass, ejectione firme, or any other action whatsoever, wherein

the plaintiff or demandant might have costs (if in case judgment

should be given for him) and the plaintiff or plaintiffs , demandant

or demandants, in any such action, bill , or plaint, after appearance

of the defendant or defendants, be non-suited, or that any verdict

happen to pass, by any lawful trial, against the plaintiff or plain-

tiffs, demandant or demandants, in any such action, bill , or plaint,

that then the defendant and defendants, in every such action, bill,

or plaint, shall have judgment to recover his costs against every

such plaintiff and plaintiffs , demandant and demandants, (3) to be

assessed, taxed and levied in manner and form as costs in the said

recited actions are to be assessed, taxed and levied in and by the

said law of the three and twentieth year ofking Henry the eighth.

Coke Ent. 29.

f

Cases wherein, by the statute made 23 H. 8, c. 15, the defendant shall recover his

costs, Hetley 146-1 Bulstr. 189–2 Bulst. 261-3 Bulst. 248. Several cases wherein

the defendant shall recover his costs against the plaintiff, 8 Eliz. c. 2-2 Roll. 75, 87,

213-Hob. 219- Hut. 16, 22- March 24-Cro. Jac. 229- Cro. Car. 29-23 H. 8, c.

15. In what cases costs aregiven, see further, 7 Jac. 1, c. 5-21 Jac. 1, c. 16-16

Car. 1, c. 15-13 Car. 2, st. 2, c. 2-23 Car. 2, c. 9, § 136-4 & 5 Will. &? Mary c.

23-8 Will. 3, c. 11–11 & 12 IV. 3, c. 9-4 Anne c. 16, and 14 Geo. 2, c. 17.

The title of this act is precisely the same with that of 14 Geo.

II. c. 17, from which indeed the act appears to have been chiefly

copied. The only material difference between the english stat-

ute, and ours, seems to be in respect to the notice, to be given to

a plaintiff. The statute provides that due notice of such intended

motion: shall be given to the plaintiff; whereas the act of assembly

requires that due notice should have been given in open court the

preceding term; hence, a difference of practice has necessarily

arisen in this particular. The english practice is to serve the

plaintiff with notice, that, at a particular time, a motion for a non-

suit will be made, and upon proof of the service of such notice,

and affidavit of the state of the proceedings, a rule nisi for judg

1. See 6 Ruff. Stat. 417-1 Crom. Pr.

51. The statute of 14 Geo. II. was enact-

edinthe year1741—andour act was pas-

. -11

sed 21 Feby. 1767—1 St. Laws, Sm. Ed

271.
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* 13 CHARLES II . STAT. II. CAP. II. A.D. 1661.

An actforprevention ofvexations and oppressions by arrests, and

ofdelays in suits oflaw.

WHEREAS, by the ancient and fundamental laws of this realm,

in case where any person is sued, impleaded, or arrested, by any

writ, bill, or process issuing out of any of his majesty's courts of

record at Westminster, in any common plea, at the suit of any

common person, the true cause of action ought to be set forth and

particularly expressed in such writ, bill, or process, whereby the

defendant may have certain knowledge of the cause of the suit,

and the officer who shall execute such writ, bill, or process, may

knowhowto take security for the appearance ofthe defendant to

the same, and the sureties for such appearances may rightly un-

derstand for what cause they become engaged ;(2) and whereas

there is a great complaint of the people of this realm, that for di-

vers years now last past, very many of his majesty's good subjects

have been arrested upon general writs oftrespass; quare clausum

fregit, bills of Middlesex, Latitats, and other like writs issued out

of the courts of the king's bench and common pleas, not express-

ing any particular or certain cause of action, and thereupon kept

prisoners for a long time for want ofbail, bonds with sureties for

2

ment, unless cause is shewn, may be made out for the next day ;

which will be made absolute of course, if no sufficient cause be

shewn to the contrary. But with us, a term's notice being re-

quired, the course is to obtain, on motion, a rule for trial at the

next term, or non-pross, which will be made absolute, unless suffi-

cient cause to the contrary be then shewn.

In other respects, the construction which the english statute hath

received, is not dissimilar to that which has been applied to our

act of assembly : Neither does there appear to be much difference

in the practice which has obtained under the one and the other.

In general a slight cause is deemed sufficient to induce the court

to enlarge the rule, even in a qui tam action, if the plaintiff will

undertake peremptorily to try at the next sittings , or assises. It

is usual to put off the trial only to the next term: But where there

is no probability of the defendant's being ready to try till a more

distant time, he may apply to put off the trial till that time.

Judgment, as in case of non-suit, cannot otherwise be obtained,

than upon motion made in open court.s

2. 1 Crom. Pr. 252-2 Tidd's Pr. 705.

3. 7 Term. 178-1 East . 554

4. 2Tidd's Pr. 706.

5. 2 Tidd's Pr. 701-2-M'Kegg

Crawford, 1 Dal . 347.
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appearances having been demanded in so great sums, that few or

none have dared to be security for the appearances of such persons

so arrested and imprisoned, although in truth there hath been lit-

tle or no cause ofaction ;(3) and oftentimes there are no such per

sons who are named plaintiffs , but those arrests have been many

timesprocuredbymalicious persons, to vex and oppress the defend-

ants, ortoforce from themunreasonable and unjust compositions for

obtaining their liberty ; and by such evil practices many menhave

been, and are daily undone, and destroyed in their estates, with-

out possibility of having reparation, the actors employed in such

practices having been (for the most part) poor and lurking per-

sons, and their acting so secret, that it hath been found very dif-

ficult to make true discoveries or proofthereof:

II. For remedy and prevention of which so great growing evils

and mischiefs, and also for discouraging all frivolous and unjust

suits, and causeless arrests for the future ;( 2) Be it enacted by the

king's most excellent majesty, by and with the advice and consent

ofthe lords spiritual and temporal, and commons, in this present

parliament assembled, and by the authority of the same, That

from and after the twelfth day of February, in the year of our

Lord one thousand six hundred sixty and one, no person or per-

The course and practice" ofthe court referred to in the stat

ute is that which before regulated the trial by proviso; and as the

defendant could not have had such trial, until the plaintiff had

been guilty oflaches, nor until after the issue was entered on re-

cord, so neither till then is he entitled to judgment as in a case of

anon-suit."

A rule to try, or non-pross, is in force from the time it is taken,

until the cause is concluded, notwithstanding it may have been

once tried during the existence of the rule, or continued at the in-

stance of the defendant."

By an act ofthe 30th March, 1812, entitled, " An act for the

facilitating the due administration of justice," " That when a

cause at issue shall be regularly set down for trial in any court

of record within this commonwealth, either by the plaintiff or the

defendant, and the plaintiff is not ready for trial, when the cause

is called up in its order, the court, on motion of the defendant,

may order a non-suit to be entered, without previously granting a

rule totry or non-pross, unless the plaintiff shall adduce such rea-

6. 2 Tidd's Pr. 703-4. The timewithin

which issues ought to be tried, depend on

the rules of courts.

7. 1 Dallas 410-3 Binney's Rep. 413,

Thurston v Murray.

8. 5 St. Laws, Sm. Ed. 361.
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sons, who shall happen to bearrested by any sheriff, under-sheriff,

coroner, steward, or bailiff of any franchise or liberty, or by any

other officer, minister, under-bailiff, or other person or persons

whatsoever, within this realm, having or pretending to have au

thority or warrant in that behalf, by force or colour of any writ,

bill, or process issuing, or to be issuing, out of his majesty's said

courts of the king's bench and common pleas, or either of them, in

which said writ, bill, or process, the certainty and true cause of

action is not expressed particularly, and for which the defendant

or defendants in such writ, bill, or process named, is or are bail-

able by the statute in that behalf made in the three and twentieth

year ofthe reign ofthe late king Henry the sixth, shall be forced

or compelled to give security, or to enter into bond with sureties,

forthe appearances of such person or persons so arrested, at the

day and place in the said writ, bill or process specified or contain-

ed, in any penalty or sum or sums ofmoney, exceeding the sum

of forty pounds of lawful money of England, to be conditioned

for such appearances ;(3) and that all sheriffs and other officers

and ministers aforesaid, shall let to bail and deliver out ofprison,

and from their and every of their custodies respectively, all and

every person and persons whatsoever, by them or any ofthem ar

sons for postponing the said cause as would have been a sufficient

ground for postponement if the application therefor had been made

on behalf of the defendant.”

The ordering a non-suit is authorised onlyin causes at issue re-

gularly set down for trial. To ascertain the regularity, some cri-

terion must necessarily be resorted to ; and the rules of courts

seem to bethe only one which the legislature could have had in

view. The course ofpractice" of the courts is expressly refer-

red to in the act of 1767- and indeed in the act in question, we

find the motion for a non-suit is authorised only " when the cause

is called up in its order," evidently referring to the list of causes

set down for trial, under the rules of the court, and to authorise

a defendant to insert a cause on such list, he must have rule for

trial by proviso. The chief advantage given by this act, seems to

be that of preventing a plaintiff who had regularly set down his

cause for trial, from continuing it without sufficient cause shewn,

although he had been guilty of no previous laches, which would

have authorised a proviso rule, or a rule for trial or non-pross.

The statute of 23 Henry 8, c. 15, (in the text) is scarcely, ifat

all, known, in practice in Pennsylvania. However, as it is in

force, and recommended to beincorporated, it will be proper to

offer some remarks upon it.



134
DAMAGES AND COSTS.

tested upon any such writ, bill, or process, wherein the certainty.

and true cause of action is not particularly expressed, upon secu-

rity inthe sum offorty pounds and no more, given for appearance

of such person or persons so arrested, unto the said sheriff or

officer aforesaid, accordingto the said statute in the said three and

twentieth year of the reign of the said late king Henrythe sixth,

in that behalfmade and provided.

III. And be it further enacted by the authority aforesaid, That

upon appearance to be entered in the term wherein such writ, bill,

or process is returnable, with the respective officer in that behalf,

for the said person or persons, by attorney or attornies, in the said

respective courts from whence the said writ, bill, or process issu-

ed, unto such writ, bill, or process, the bond or bonds so given for

appearance thereto, be and are hereby satisfied and discharged ;

(2) and that after such appearance so entered, no amerciaments

be set or estreated upon or against any sheriff or other officer

aforesaid, or any other person whatsoever, concerningthe want of

such appearance; 3 ) and unless the plaintiff or plaintiff's in any

such writ, bill, or process named, shall put into the court from

whence such writ, bill, or process did issue, his or their bill or de-

claration against the person or persons so arrested, in some pera

This act, commonly known by the name ofthe pauper act, was

calculated to protect the lower classes ofthe subjects, for which it

is said this king deserves the honorable title of" The poor man's

king." Rendering the lower classes of the people more inde-

pendent, and free from the oppression of the rich and powerful,

by a natural consequence produced a greater degree of freedom

and independence in the house ofcommons ; and it appears that,

in the last year of this king's reign, sir Thomas Moore opposed,

with success, a subsidy in the lower house of parliament, which,

perhaps, is the first instance of opposition made, by a member of

that house, to a measure ofthe crown."

It has been doubted whether the unrestrained indulgence, to sue

in forma pauperis, be not dangerous. " To enable one to com-

mence a litigation without expense, is tempting the resentments

of man, with too easy a gratification ; and the defendant in such

a suit is left in an unequal contest." io It was, unquestionably,

intended to induce caution and circumspection, in the exercise of

9. Obs. onthe Statutes 349. The king

in the latter partof his life, however, had

employed less honorable means of redu-

cing his powerful subjects, by transferring

their wealth into his own coffars. His

great panegyrist, lord Bacon, admits that

he was too much inclined " to the left

hand, in order to reap forfeitures."

10. 4 Reeve's Eng. law 142,
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"

sonal action, or ejectione firma of lands or tenements, before the

end of the term next following after appearsnce, that then a non-

suit, for want of a declaration, may be entered against the said

plaintiff or plaintiffs, in the said courts respectively ;(4) and that

every defendant in every such writ, bill, or process named, shall

or may have judgment to recover costs against every such plain-

tiff or plaintiffs, to be assessed, taxed and levied in such manner,

and according as it is provided by the statute for costs, made in

the three and twentieth year of the reign of the late king Henry

the eighth ; any former or other act, statute, ordinance, law, cus-

tom, order, course or usage of either ofthe said courts, to the con-

trary thereofheretofore had, made, admitted, or used in any wise

notwithstanding.

2

1

IV. Provided always, That this act, noranyclause or thingherein

before specified or contained, shall not extend, norbe construed or

taken to extend, unto any arrests hereafter to be made upon or by

virtue ofany writ of capias utlagatum, attachment upon rescous, or

attachment upon any contempt, or ofany attachment ofprivilege at

the suit of any privileged person, or of any other attachment for

contempt whatsoever, issuing or to be issuing out of either of the

said courts, although there be no particular certainty of the cause

this right, by the provision in the 23 Henry VIII. c. 15 , That a

pauper failing in his suit shall be punished, at the discretion of the

judges. Hence it is said, in some of the books, that the unsuc-

cessful pauper shall have his election to pay the costs, or be whip-

ped ; and judge Blackstone says such punishment was formerly

inflicted.11 It does not appear, however, that a pauper was ever

so punished. On a motion to whip a pauper, who had been non-

suited, Holt, Ch. J. observed There is no officer for that pur-

pose, nor did I ever know it done.??12

The defendant in a civil action, is never allowed to defend it, as

a pauper.13

"

In order to be admitted to sue in forma pauperis, according to

the modern practice, it is necessary that the plaintiff should swear,

that he is not worth five pounds, after all his debts are paid, ex-

cept his wearing apparel and the subject matter of the suit.14

Such admission formerly could not take place out of court; but

now, upon petition to the chief justice, accompanied with the

proper affidavit, and supported by counsel's opinion, of his cause

11. 3 Black. Com. 400- see 1 Sid. 261

---7Mod. 114-1 Bac. Abr. 522. ·

12. 2 Salk. 506 pl. 1.

13. 1 Tidd's Pr. 67-Hul. Costs 220.

14. Obs. onthe Statutes 349-1 Tidd's

Pr. 67. But see Lilly Prac. Reg. where

the sum is said to be 10 .
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of action expressed or contained in the said writs ;(2) but that

nevertheless, no sheriff or under-sheriff, nor any ofthe officers and

ministers aforesaid, shall discharge any person or persons taken

upon any writ ofcapias utlagatum out ofcustody, without a law-

ful supersedeas first had and received for the same :(3) And that

upon the said writs of attachments, such lawful course be taken

for security for appearance therein, as hath been heretofore used ;

any thing herein before expressed to the contrary thereof in any

wise notwithstanding.

VIII. And whereas, by an act of parliament, made in the third

year of the reign of our late sovereign lord king James of blessed

memory, a very good law was made for avoiding unnecessary de-

lays ofexecution, whereby it is enacted, That no execution shall

be stayed or delayed upon or by any writ of error, or supersedeas

thereupon to be sued, for the reversing of any judgment to be

given in any action or bill of debt, upon any single bond for debt,

or upon any obligation with condition for payment of money only,

or upon any action or bill of debt for rent, or upon any contract

sued in any of his highness courts of record at Westminster, or

in the counties palatine of Chester, Lancaster, or Durham, or in

his highness courts ofgreat sessions in any of the twelve shires of

Wales, unless such person or persons, in whose name or names

such writ of error shall be brought, with two sufficient sureties,

of action, he may be admitted out of court. An admission to sue

in forma pauperis may take place at the commencement ofthe

suit, or at any time whilst it is pending ; and in either case he

shall pay no costs from the beginning. 15

Upon being so admitted, an attorney and counsel shall be as-

signed him , pursuant to the statute ; and he shall be permitted to

carry on the proceedings gratis, without payingfees to the officers

of the court, unless in the event of his recovering more than five

pounds; but in such case they shall be paid their court-fees and

for passing the record, &c.16

By the statute 5 Will. & Mary c. 21, § 14, paupers are permit

ted to carry on the proceedings without using any stamps.

Neither a verdict against him, nor a non-suit, will subject him

to the payment of costs to the defendant.17

If a plaintiff, suing in forma pauperis, should give notice of trial

and not proceed pursuant to it, or should be guilty of other im-

15. Oats Holiday, Trin. 22 Geo. II.

B. R-Say. Costs 90- Tidd's Pr. 67—3

Wils. 24.

16. 1 Tidd's Pr. 67.

17. 1 Tidd's Pr. 67.
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such as the court wherein such judgment is or shall be given, shall

allow of, shall first, before such stay made, or supersedeas to be

awarded, be bound to the party for whom any suchjudgment was

or should be given, by recognizance to be acknowledged in the

same court, in double the sum adjudged to be recovered by the

said former judgment, to prosecute the said writ of error with ef-

fect, and also to satisfy and pay (if the said judgment shall be af-

firmed ) all and singular the debts , damages and costs adjudged or

to be adjudged upon the former judgment, and all costs and dama-

ges to be also awarded for the same delaying of execution ; which

law hath been found by experience to be very good and beneficial

to the commonwealth : (2) And forasmuch as divers other cases

within the same mischiefs, by delays and staying of execution by

writs of error, and supersedeas thereupon are not provided for by

the said statute : For further remedy against delays and staying

of executions in the several actions hereafter specified :

IX. Be it further enacted and ordained by the authority afore-

said, That from and after the twentieth day of January, in the

year of our Lord one thousand six hundred sixty and one, no

execution shall be stayed in any of the courts aforesaid, by any

writ or writs of error, or supersedeas thereupon, after any verdict

and judgment thereupon obtained, in any action of debt grounded

the statute made in the second year of the reign of the late

king Edward the sixth, for not setting forth of tithes, nor in any

action upon the case upon any promise for payment of money, ac-

upon

proper conduct, the court will order him to be dispaupered, but

until this be done they will not make any rule about costs.18

The proceedings in a second action brought by a pauper, will

not be stayed until the costs of a non-suit in a prior one for the

same cause be paid, unless the pauper's conduct should appear to

havebeenvexatious ; nor, ifhe should succeed in the second action,

will the court deduct the costs of the first out of those recovered

in the second.19 But a person liable to the costs of a non-suit,

will not be permitted to prosecute a second suit, for the same

cause, in forma pauperis, till the costs in the first suit are paid.

18. 1 LillyPr. Reg. 851-2 Salk. 506-

1 Stra. 420-2 Stra. 878 , 982, 1122-3

Wils. 24-1 Bos. & Pul. 40-butsee Cas.

Pr. C. B. 47-Prac. Reg. 405-1 Stra.

440, where it is said that in order to pre-

vent a pauper from being vexatious, the

W

court will not suffer him to try his cause

until he has paid costs for not having pro-

ceeded to trial.

19. 2 Stra. 878, 883, 891-3 Wils. 24

-Hutton v Colboys , E. 35 Geo. 3-but

see 2 T. R. 511- Tidd's Pr. 69.
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tions sur trover, actions of covenant, detinue and trespass, unless

such recognizance, and in such manner, as by the said recited

former act is directed, shall be first acknowledged in the said court

where suchjudgment is given.

X. And be it also enacted by the authority aforesaid, That if

any person or persons, after the said day, shall sue or prosecute

any writ or writs of error, for reversal of any judgment whatso-

ever, given after any verdict in any of the courts aforesaid, and

the said judgment shall afterwards be affirmed, then every such

person or persons shall pay unto the defendant or defendants in

the said writ or writs of error, his or their double costs, to be as

sessed bythe court where such writ of error shall be depending,

for the delaying of execution.

XI. Provided nevertheless, That this act, nor any thing therein

contained, shall not extend to any action popular, nor unto any

other action which is or hereafter shall be brought upon any penal

law or statute, (except debt for not setting out tithes as aforesaid)

nor to any indictment, presentment, inquisition, information or

appeal ; any thing herein before expressed to the contrary thereof

notwithstanding.

In what actions executions may be stayed (by writ oferror) by this statute-2& 3

Ed. 6, c. 13-1 Lev. 260.

22 & 23 CHARLES II. CAP. IX. (STAT. 2, CAP. 5. ) A.D. 1670.

An act for laying impositions on proceedings at law.

( 149.) CXXXVI. AND for prevention of trivial and vexatious

suits in law, whereby many good subjects of this realm have been

and are daily undone, contrary to intention of an act made in the

Though a pauper is not liable to pay costs, he is entitled to re-

cover them from his adversary ; for although he is at no costs, or

but small costs, still the counsel and clerks do not give their ser-

vices to the defendant, but to the pauper.21

Yet where a pauper had a decree in chancery to recover costs,

the court declared it to be unreasonable
, that any one should have

more costs than he was out of pocket; and therefore ordered, the

plaintiff and his solicitor to make oath before the master, and what

they swore they had paid, or were to pay, was to be allowed them,

but no more. 22

21. 1 Bos. & Pul. 39--Eg.Abr. 125-1 22. Proceed. Chan. 219.

Bac. Abr. 522.
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three and fortieth year ofqueen Elizabeth, for avoiding of infinite

numbers of small and trifling suits, commenced in the courts of

Westminster;(2) Be it further enacted, for making the said law

effectual, That from and after the first of May aforesaid, in all

actions of trespass, assault and battery, and other personal actions,

wherein the judge, at the trial of the cause, shall not find and cer-

tify under his hand upon the back of the record, that an assault

and battery was sufficiently proved by the plaintiff against the de-

fendant, or that the freehold or title of the land mentioned in the

plaintiff's declaration, was chiefly in question, the plaintiff in such

action, in case the jury shall find the damages to be under the value

offorty shillings, shall not recover or obtain more costs of suit than

the damages so found shall amount unto :( 3) And if any more costs

in any such action shall be awarded, the judgment shall be void,

and the defendant is hereby acquitted of and from the same, and

may have his action against the plaintiff for such vexatious suit,

and recover his damages and costs of such his suit, in any of the

said courts of record.

43 Eliz. c. 6-Mod. cases in law 371-1 Salk. 193, 206, 208-Ray, 487, 488-S

Mod. 39-2 Vent. 36, 48.

8 & 9 WILLIAM III. CAP. XI. A.D. 1697.

An act for the better preventing frivolous and vexatious suits.

FOR relief of his majesty's good subjects against causeless and

anjust suits, and for the better enabling them to recover theirjust

rights : Be it enacted bythe king's most excellent majesty,byand

with the advice and consent of the lords spiritual and temporal,

and commons, in this present parliament assembled, and by the

authority of the same, That from and after the five and twentieth

day ofMarch, which shall be in the year of our Lord one thousand

six hundred ninety and seven, where several persons shall be

made defendants to any action or plaint of trespass, assault, false

imprisonment, or ejectione firma, and any one or more of them

shall be, upon the trial thereof, acquitted by verdict, every person

or persons so acquitted , shall have any recover his costs of suit, in

like manner as if a verdict had been given against the plaintiff or

plaintiffs, and acquitted all the defendants ; unless the judge, be-
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fore whom such cause shall be tried, shall immediately after the

trial thereof, in open court, certify upon the record under his hand,

that there was a reasonable cause for the making such person or

persons a defendant or defendants to such action or plaint.

II. And forasmuch as for want of a sufficient provision by law

for the payment of costs of suit, divers evil disposed persons are

encouraged to bring frivolous and vexatious actions , and others to

neglect the due payment of their debts : Be it further enacted by

the authority aforesaid, That if at any time from and after the

said five and twentieth day of March, any person or persons shall

commence or prosecute in any court of record, any action, plaint,

or suit, wherein, upon any demurrer, either by plaintiff or defend-

ant, demandant or tenant, judgment shall be given by the court

against such plaintiff or demandant, or if at any time after judg

ment given for the defendant in any such action, plaint, or suit,

the plaintiff or demandant shall sue any writ or writs of error, to

adnul the said judgment, and the said judgment shall afterwards

be affirmed to be good, or the said writ of error shall be discon-

tinued, or the plaintiff shall be non-suit therein, the defendant or

tenant, in every such action, plaint, suit, or writ of error, shall

have judgment to recover his costs, against every such plaintiff or

plaintiffs, demandant or demandants, and have execution for the

same, by capias ad satisfaciendum, fieri facias, or eligit.

III. And be it further enacted by the authority aforesaid , That

from and after the said five and twentieth day of March, in all ac-

tions of waste, and actions of debt upon the statute of not setting

forth oftithes, wherein the single value or damage found by the jury

shall not exceed the sum of twenty nobles, and in all suits upon

any writ or writs of scire facias, and suits upon prohibitions, the

plaintiff obtainingjudgment, or any award of execution after plea

pleaded, or demurrer joined therein, shall likewise recover his

costs ofsuit; and if the plaintiff shall become non-suit, or suffer a

discontinuance, or a verdict shall pass against him, the defendant

shall recover his costs, and have execution for the same in like

manner as aforesaid.

IV. And for the preventing of wilful and malicious trespasses,

be it further enacted, That in all actions of trespass, to be com.

menced or prosecuted, from and after the said five and twentieth

day of March, one thousand six hundred ninety and seven,
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in any of his majesty's courts of record at Westminster, wherein

at the trial of the cause, it shall appear, and be certified by the

judge, under his hand, upon the back of the record, that the tres-

pass upon which any defendant shall be found guilty, was wilful

and malicious, the plaintiff shall recover not only his damages, but

his full costs of suit ; any former law to the contrary notwithstand-

ing.

V. Provided always, That nothing herein contained shall be

construed to alter the laws in being as to executors or administra-

tors, in such cases where they are not at present liable to the pay-

ment of costs of suit.

VI. And be it further enacted, That in all actions to be com

menced in any court of record, from and after the said five and

twentieth day of March, one thousand six hundred ninety and

seven, if any plaintiff happen to die after an interlocutory judg

ment, and before a final judgment obtained therein, the said action

shall not abate by reason thereof, if such action might be original.

ly prosecuted or maintained by the executors or administrators of

such plaintiff; and if the defendant die after such interlocutory

judgment, and before final judgment therein obtained, the said

action shall not abate, if such action might be originally prosecuted

or maintained against the executors or administrators of such de-

fendant; and the plaintiff, or ifhe be dead after such interlocuto-

ry judgment, his executors or administrators, shall and may have

a scire facias against the defendant, if living after such interlocu

toryjudgment, or ifhe died after, then against his executors or ad-

ministrators, to shew cause why damages in such action should

not be assessed and recovered by him or them ; and if such defend-

ant, his executors or administrators, shall appear at the return of

such writ, and not shew or alledge any matter sufficient to arrest

the final judgment, or being returned , warned, or upon two writs

of scire facias, it be returned that the defendant, his executors or

administrators, had nothing whereby to be summoned, or could

not be found in the county, shall make default, that thereupon a

writ of inquiry of damages shall be awarded, which being executed

and returned, judgment final shall be given for the said plaintiff,

his executors or administrators, prosecuting such writ or writs of

scire facias, against such defendant, his executors or administra-

tors respectively.
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VII. And be it further enacted by the authority aforesaid, That

ifthere be two or more plaintiffs or defendants, and one or more

of them should die, if the cause of such action shall survive to the

surviving plaintiff or plaintiffs, or against the surviving defendant

or defendants, the writ or action shall not be thereby abated ; but

such death being suggested upon the record , the action shall pro-

ceed at the suit of the surviving plaintiff or plaintiffs, against the

surviving defendant or defendants.

VIII. And be it further enacted, That in all actions which, from

and after the said five and twentieth day of March, one thousand

six hundred ninety and seven, shall be commenced or prosecuted

in any of his majesty's courts of record , upon any bond or bonds,

or upon any penal sum, for non-performance of any covenants or

agreementsin any indenture, deed, or writing contained , the plain-

tiff or plaintiffs may assign as many breaches as he or they shall

think fit, and the jury, upon trial of such action or actions, shall

and may assess, not only such damages and costs of suit as have

heretofore been usually done in such cases, but also damages of

such of the said breaches so to be assigned, as the plaintiff, upon

the trial of the issues, shall prove to have been broken, and that

the like judgment shall be entered on such verdict as heretofore

hath been usually done in such like actions ; and ifjudgment shall

be given for the plaintiff on a demurrer, or by confession, or nihil

dicit, the plaintiff upon the roll, may suggest as many breaches of

the covenants or agreements as he shall think fit, upon which shall

issue a writ to the sheriff of that county where the action shall be

brought, to summon a jury to appear before the justice or justices

of assise, or nisi prius, of that county, to enquire of the truth of

every one of those breaches, and to assess the damages that the

plaintiff shall have sustained thereby; in which writ it shall be

commanded to the said justices or justice of assise, or nisi prius,

that he or they shall make return thereof to the court from whence

the same shall issue, at the time in such writ mentioned ; and in

case the defendant or defendants, after such judgment entered,

and before any execution executed , shall pay unto the court where

the action shall be brought, to the use ofthe plaintiff or plaintiffs,

or his or their executors or administrators, such damages so tobe

assessed by reason of all or any of the breaches of such covenants,
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together with the costs of suit, a stay of execution ofthe saidjudg

ment shall be entered upon record ; or if by reason of an execution

executed, the plaintiff or plaintiffs, or his or their executors or ad-

ministrators, shall be fully paid or satisfied, all such damages so

to be assessed, together with his or their costs of suit, and all rea

sonable charges and expenses for executing the said execution, the

body, lands, or goods of the defendant, shall be thereupon forth .

with discharged from the said execution , which shall likewise be

entered upon record ; but notwithstanding in each case judgment

shall remain, continue, and be, as a further security to answer to

the plaintiff or plaintiffs, and his or their executors and adminis

trators, such damages as shall or may be sustained for further

breach ofany covenant or covenants in the same indenture, deed,

or writing contained, upon which the plaintiff or plaintiffs may

have a scirefacias upon the said judgment against the defendant,

or against his heir, terre-tenants, or his executors or administra

tors, suggestingother breaches ofthe said covenants or agreements,

and to summon him or them respectively, to shew cause why exe-

cution shall not be had or awarded upon the said judgment, upon

which there shall be the like proceeding as was in the action of

debt upon the said bond or obligation , for assessing of damages

upon trial of issues joined upon such breaches, or inquiry thereof

upon a writ to be awarded in manner as aforesaid ; and that upon

payment or satisfaction in manner as aforesaid , of such future da-

mages, costs and charges, as aforesaid, all further proceedings on

the said judgment are again to be stayed , and so toties quoties,

and the defendant, his body, lands, or goods, shall be discharged

out of execution, as aforesaid.

Defendant on judgment given for him, &c. to recover costs-1 Salk. 194–1 Zď.

Raym. 383. Plaintiff, &c. may have a scire facias against the defendant-Mod. cases

inlaw 115, 366. On execution a final judgment to be given- 1 Salk. 352. In what

cases costs aregiven, seefurther 11 & 12 Will. 3, c. 9—4 Anne c. 16, & 14 Geo.

& c. 17.



144 DISSEISIN AND WRITS OF

in

DISSEISIN AND WRITS OF ENTRY AND ASSISE.

STATUTE OF MERTON.

20 HENRY III. CAP. III. A.D. 1235.

Enquiry and punishment of redisseisen.

ALSOifanybe disseised of their freehold, and before the justices

eyre have recovered seisin by assise of novel disseisin, or by

confession ofthem which did the disseisin, and the desseisee hath

seisin delivered by the sheriff, if the same disseisors , after the cir-

cuit ofthe justices, or in the mean time, have disseised the same

plaintiff ofthe same freehold, and thereof be convict, they shall

be forthwith taken and committed, and kept in the king's prison,

until the king hath discharged them by fine, or by some other

mean.(2) And this is the form how such convict persons, shall be

punished ; when the plaintiffs come into the court of our lord the

king, they shall have the king's writ directed to the sheriff, in

which must be contained the plaint of disseisin, framed upon the

disseisin.(3) And then it shall be commanded to the sheriff, that

* Add “ that is to say," when, &c.

A disseisin is where a man enters into any lands or tenements,

where his entry is not congeable, and ousts him who hath the free-

hold. It differs from an abatement, which is the entrance of a

stranger, into lands of which the ancestor died seised, before the

heir has entered ; so that, in the latter case, there is not an actu

al ouster committed of the person who was seised of the freehold ,

as there is in the case of a disseisin ; but the entry of the person

who had the freehold is merely prevented. In like manner a dis-

seisin differs from an intrusion, which is where the ancestor dies

seised ofany estate of inheritance, expectant on an estate for life,

and then the tenant for life dies ;-and between the death of such

tenant and the entry ofthe heir, a stranger interposes, intrudes,

and gets possession of the freehold :-so that this is rather apre-

vention of the heir's entry, than an actual ouster of him from his

freehold.

1. Co. Litt. 153,b 181.a 167, 196-Litt. § 279-Co. Litt. 181, 277

2. Finch. Li. 10, p. 132-3 Black. Com. -2 Bac. Abr. tit. Disseisin, Ap. 97.
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he, taking with him, the keepers of the pleas ofthe king's crown,

and other lawful knights, in his proper person, shall go unto the

land or pasture, where the plaint hath been made, and that he

make before them, by the first jurors, and other neighbours and

lawful men, diligent inquisition thereof; and if they find him dis-

seised again ( as before is said, ) then let him do according to the

provision aforementioned ; but if it be found otherwise, the plain-

tiff shall be amerced, and the other shall go quit ;(4) neither shall

the sheriff execute any such plaint without special commandment

ofthe king.(5) In the same manner shall be done to them that

have recovered their seisin by assise of mortdauncestor ;( 6) and so

shall it be of all lands and tenements recovered in the king's court

of enquests, if they be disseised after by the first deforceors,

against whom they have recovered any wise by enquest.

18 H. 8. 1—11 H. 4. 6-Fitz, Redisseisin 6, 8 , 9-7 I. 7. 4-Co. Litt. 154a-2 Inst.

82-Hob. 96 Enforced and amended by 52 H. 3, c. 8---2 Bulst. 93–13 Edw. 1 , stat.

1, c. 25, 26, which gives double damages against redisseisors-Mirror 317-Rast.

Ent. 548.

To constitute a disseisin, there must be a tortious entry into the

land, and an expulsion of the tenant.

At this period disseisin was considered in a very large sense,

and much beyond the idea to which it was at first applied. Not

only where the owner, or his family, or agent, were unjustly and

violently, without judgment of law, ejected from the freehold, but

also where one had left his possession on business, and upon his

return was denied admission, by one, who during his absence, had

taken possession , this was a disseisin . To obstruct one in the free

use ofhis freehold, was a disseisin. Making an improper use ofan

easement, was a disseisin . So it was likewise, where a person in

seisin for life, or for years, or as guardian , or otherwise infeoffed

another, to the prejudice of the right owner ; or if one distrained

for services not due, or exceeded the bounds ofa reasonable distress.

In short, if one claimed to partake with the right owner, or raised

an unjust contention against him, it was considered a disseisin of

the freehold.4

They distinguished between violent disseisins, and those that

were effected without violence .

3. Seethe case of Taylor ex dim. At

kyns, Esq. v Horde et al. 1 Burr. from p .

60 to 127, where the doctrine relative to

disseisins is elaborately discussed. In that

case we find the distinction clearly point-

ed out, between an actual disseisin, and a

disseisin by election; where the party

elected to consider himself disseised, for

the sake of trying the title. When the

X

Bracton notices two kinds of

easy specific remedy was by assice, where

the entry was nottaken away, the injured

owner might, for his benefit, elect to con.

sider the wrong as a disseisin . So since

an ejectment has become the easy specific

remedy, he may elect to call the wrong

a dispossession . ib.

4. Bracton , tit . De assisa nove dis. 1. 3,

p. 3, p . 161 , 162-1 Reeve Eng law 321.
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STATUTE OF MERTON.

* 52 HENRY III. CAP. VIII. A.D. 1267.

The punishment of those which commit redisseisin.

THEY which be taken and imprisoned for redisseisin, shall not

be delivered without special commandment of our lord the king,

and shall make fine with our lord the king, for their trespass.

And if it be found, that the sheriff delivereth any contrary tothis

ordinance, he shall be grieviously amerced therefore ; and never-

theless, they which are so delivered by the sheriff, without the

king's commandment, shall be grieviously punished for their tres-

pass.

1.H. 8. f. 1-2 Inst. 114-Rast. 10, 548- V. N. B. 108- F. N. B. 188 , 189-20 H. 3,

c. 3-Regist. 206. Enforced and extended by 13 Ed. 1, st. 1, c. 26, which gives

double damages.

force, the vis simplex, and the vis armata,--the latter species of

force was said to be employed when the disseisor arned himself

with any kind of weapons, whether he used them or not, for the

terror ofthem might be supposed to have operated, so as to make

the disseisin seem to have been cum armis. The other kind of

force was considered to be employed wherever a person took the

law in his own hands, in obtaining the possession .
5

The law not only allowed, but enjoined it as a duty upon, the

disseisee to regain the possession by force, and to expel the wrong

doer; in which, at his request, the sheriff might assist, though not

bound ex-officio to interfere. But this was to be done without

loss oftime, whilst the injury was recent. If the disseisee had

neglected to avail himself, within proper time, of this privilege

which the law afforded him to recover his possession by his own

act, he was then to have recourse to legal process, to effect such

recovery.

The method ofrecovering seisin, or mere possession, seems to be

founded on the policy ofpreserving peace and quict in matters of

property. As seisin was prima facia evidence of right, the law

would notallow it to be violated , on pretence of anybetter right ;

and had provided many ways to vindicate the seisin, sometimes in

opposition to the mere right.

In saxon times the right of property seems to have been re-

coverable only by a writ ofright, as the right of possession was

recovered by a writ of entry."

5. Defined by Bracton to be quotiens

quis, quòd sibi videri putat, nonper ju-

dicem reposcit. ib.

6. The expulsion was to take place

incontinenter, flagrante disseisina etma

leficio. Bracton 162.
7. 3 Black. Com. 184- Gil. Ten . 42-

2 Inst. 346.
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STATUTE OF MARLEBRIDGE.

* 52 HENRY III. CAP. XXIX. A.D. 1267,

In what case a writ ofentrie sur disseisin in the post doth lie.

Ir is provided also,-That if those alienations (whereupon a

writ of entry was wont to be granted) hap to be made in so many

degrees, that by reason thereof the same writ cannot be made in

the form beforetimes used, the plaintiffs shall have a writ to recov

er their seisin, without making mention ofthe degrees, into whose

hands soever the same shall happen to come by such alienations,

and that by an original writ, to be provided therefor by the coun

cil of our lord the king.

Fitz. Cui in vita 23-Fitzh. entrie 9, 11 , 49, 56- Fitzh. Brief 438, 469, 693, 812-

Co. Litt. 238,b 239a-2 Ins. 253—Regist. 228-Fitzh. N. B. 191, D. K. 192, 201, 203

Rast. 283.

After the conquest, the business being drawn to the king's courts

where alone process issued from term to term, in place of being

returnable at the end of every three weeks, as it had theretofore

been in the county courts, the proceedings in writs of entry

were found to be extremely dilatory, being at least four times

as slow as in former times. Hence the assise was invented to

do justice to the people in their proper counties, bythe king's

judges, and to determine the matter at once. After this reme-

dy was furnished, the writ of entry, which retained its old pro-

cess, fell into disuse, and at length became obsolete, in all cases

where writs of assise would lie." This new process was some.

times called a writ of entry in the nature of an assise, proba-

bly because both actions being of the same nature, a writ of as-

sise was a bar to a writ of entry, and vice versa.

1

As a writ.of entry is a real action, in which the title of the

tenant is disproved, by shewing the unlawful commencement of

his possession, so an assise is a real action, in which the title

of the demandant is proved, merely by his or his ancestor's

possession.

Writs of assise were applicable only to two species of injury

by ouster, namely, to cases of abatement and those of novel dis-

seisin.

The application of the assise to cases of abatement, seems to

be particularly intended for the protection of heirs against the

intrusion of their lords, upon the death of the ancestor last

seised.10

8. 3 Black. Com. 184- Gil. Ten. 43.

The invention ofit is attributed to Glan-

ville, who was chiefjustice to Hen.U.

9. Gil. Ten. 43. 44.

10. 1 Reeve 178.
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STATUTE OF GLOUCESTER.

6 EDWARD I. CAP. VI. A.D. 1278.

Where divers heirs shall have one assise of Mortdauncestor.

Ir is provided also, That if a man die, having many heirs, of

whom one is son or daughter, brother or sister, nephew or niece,

and the other be of a further degree, all the heirs shall recover

from henceforth by a writ of Mortdauncestor.

Fitz. Joinder in act 11 , 31 , 34, 35, 36-Co. Inst. 164a- 2 Inst. 307. See 13 Ed. 1 ,

c. 20, where, in writ ofcosinage, &c. tenant may plead that plaintiff is not next
heir.

This chapter of the statute of Gloucester [ 6 Ed. 1 , c. 6] is said,

by Ld. Coke,* to be in affirmance of the common law.

If the abatement happened upon the death of the demandant's

father or mother, brother or sister, uncle or aunt, nephew or niece,

the remedy was by assise of mort d'ancestor,11 But if it occurred

upon the death of a grand father, or grand-mother, the redress was

by writ of ayle, orde avo: if on the death of thegreat-grand-father,

then a writ of besayle, or de pro avo, was appropriate . If, how-

ever, it mounts one degree higher, to the tresayle, orgrand -father's

grand-father, or if the abatement took place upon the death of a

collateral relation ( other than before mentioned,) then the writ is

called a writ of cosinage, or de consanguineo.
i

All these are ancestral writs, being of the same nature, the same

points were investigated ; yetthey differed in form, and Ld. Coke

tells us that the writs of ail, besail, and cosinage, are not writs of

assise, but writs of præcipe quod reddat; that, like other writs of

this class, they are categorical, and contain a direct affirmation ,

asserting the title of the demandant ; whereas the writs of assise

are hypothetical, the demandant affirming nothing, but proposing

an inquiry whether certain points be so.12

An assise is festinum remedium,13 and to be arraigned on the

day the writ is returnable, on which day the demandant is to count,

and the tenant to appear and plead instantly, unless the court

should allow him an imparlance, which it is said could not be done

without shewing good cause.14

* 2Inst. 307.

11. Or the death of one's ancestor."

12. 2 Inst. 392-8 Black. Com: 186

Fitz. N. B. tit. Writ ofAssise and Mort-

dauncestor 151 , and tit . Writ of Cosin-

age 508.

13. It is so called- 1. Because the ten-

ant shall not be essoined. 3. He shall

not cast a protection . 3. Nor pray in

aid, but ofthe king. 4. Nor vouch any

stranger except he be present and will

forthwith enter into warranty ; so of re-

ceit. 5. The parole shall not demurr

for the non-age of the plaintiff or defend

ant. 8 Co. 50 Booth 262- See 3 Mod.

273- Salk . 82.

14. 1 Rac. Abr. 160- Styles Regis. 98

Salk. 83, pl. 2.
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13 EDWARD I. CAP. III. A.D. 1285.

Acui in vitafor the wife. Where a wife, or he in reversion,

shall be received.

In case when a man doth lose by default the land which was

the right ofhis wife, it was very hard that the wife, after the death

of her husband, had none other recovery but by a writ of right;(2)

wherefore our lord the king hath ordained,-That a woman, after

the death of her husband, shall recover by a writ of entry (whereto

she could not disagree during his life) which shall be pleaded in

form underwritten.(3) If the tenant do except against the de-

mand of the wife, that he entered by judgment, and it be found,

that his entry was by default, whereto the tenant of necessity must

make answer, if it be demanded of him, then he shall be compell-

ed to make further answer, and to shew his right according to the

form ofthe writ that he purchased before against the husband and

the wife.(4) And if he can verify that he hath or had right in

the land demanded, the woman shall gain nothing by her writ ;

which thing, if he cannot shew, the woman shall recover the land

in demand ;(5) This being observed, that if the husband absent

himself, and will not defend his wife's right, or against his wife's

*Not in the original.

From what we learn of the rude state of society at this early

period, it may well be presumed, that a resort to force, in place of

an appeal to the laws, and even in opposition to legal adjudica-

tions, was by no means uncommon : With a view to cases of the

latter description, it would seem that the statute in the text was

framed.

The writ of redisseisin," says Fitzherbert, 15 lieth where a

man doth recover by assise of novel disseisin, land, rent, or com-

mon and the like, and is put in possession thereof by verdict, and

afterwards he is disseised of the same land, rent, &c. by him by

whom he was disseised before; then be shall have this writ upon

the statute of Merton, c. 3." This writ, as well as the post-dis-

seisin, was vicontiel, being directed to the sheriff (vice comiti ) and

not to be returned to any superior court, till finally executed by

him.

The writ recites the recovery in the writ of assise of novel dis-

seisin, and states that the same disseisor had again disseised the

party-wherefore the sheriff is commanded that he take with hi

15. Nat. Br. tit. Writ ofRedisseisin, p. 436.
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consent will render the land, ifthe wife do come before judgment,

ready to answer the demandant, and to defend her right, the wife

shall be admitted . (6) Likewise, if tenant in dower, tenant bythe

law of the land, or otherwise for the term oflife, or by gift, where

the reversion is reversed, do make default, or will give up; the

heirs, and they unto whom the reversion belongeth, shall be ad-

mitted to their answer if they come before judgment ; (7) and if,

upon †such default, or surrender, judgment hap to be given , then

the heirs, or they unto whom the reversion belongeth after the

death ofsuch tenants, shall have their recovery by writ of entrys

(8) in which like process shall be observed as is aforesaid in case

where the husband loseth his wife's land by default.(9) And so

in the cases aforesaid, two actions do concur, one between the de-

mandant and tenant, and another between the tenant shewing his

right, and the demandant.

A cui in vita for the wife, where her deceased husband lost by default- Regist. 232

-2 Inst. 341-6 Co. 8-8 Co. 72-26 H. 8. 2-Fitz. cui in vita 7, 8, 9, 10, 11 , 14, 16,

17, 19, 20, 22, 26, 28, 30, 32, 34-Co. Lit. 352,b 353,a 355 ,a 356 ,a- Dyer 298, 315,

341-Fitz. Resceit, 1 , 3, 5 , 6, 9, 11 , 12, 19 , 27, 30, 32, 139-10 Co. 44-5 Ed. 3. 61

-Cro. Car. 43. See 32 H. 8, c . 28, which provides that the husband's act only of

the wife's land shall not prejudice her or her heirs. Where the wife shall be re-

ceived upon the husband's default-Keilw. 128. The receipt of him in the rever-

sion. Ingressus ad communem legem- Regist. 133. Not inthe original.

the keepers of the pleas of the crown, 16 and twelve, as well knights

as other free and lawful men, as well of those who were of the first

jury as others, and go in his proper person to the land, &c. and by

their oath diligently make inquisition thereof; and if he should

find that the complainant had been again unjustly disseised by

the same disseisor, then he should imprison the disseisor, and

cause the disseisee to be re-seised of the land, &c.-and further,

should cause the damages, which the disseisee had sustained by

the re-disseisin, to be taxed by the oath of the aforesaid twelve,

and to be levied, without delay, of the goods and chattels of the

disseisor.17

If the sheriff omitted to execute the writ, an alias and a pluries

issued, and if it was not then done, an attachment against him was

awarded to the coroners , &c . and upon the same distress infinite.18

If the party, after being put into possession, were again disseis-

ed, bythe same disseisor, the seisin might be again restored by the

writ of post-disseisin, which recited the recovery in the writ of

assise of novel disseisin, and caused the party to be re-instated in

his seisin of the land.

16. The coroners were anciently so

called. 4 Inst. 471- Stra. P. C. 48, 49.

17. Fitz. N. B. 436.

18. Fitz. N. B. 437.
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* 13 EDWARD I. CAP. XX. A.D. 1285.

The tenant's answer in a writ ofcosinage, aiel and besaiel.

WHEREAS, that justices in a plea of mortdauncestor, have used

to admit the answer ofthe tenant, that the plaintiff is not next heir

of the same ancestor, by whose death he demanded the land, and

is ready to enquire the same by assise ;(2) it is agreed , That in

writs of cosinage, aiel and besaiel, which be of the same nature,

his answer shall be admitted and enquired, and according to the

same inquisition they shall proceed to judgment.

The remedies by writ of entry or assise are actions merely pos-

sessory, as has been remarked ; serving only to regain that posses-

sion whereof the demandant, or his ancestors, had been unjustly

deprived bythe tenant of the freehold; or those under whomhe

claims. But these actions decide nothing as to the right ofpro-

perty, only restoring the demandant to that state or situation in

which he, or his ancestor was before the unlawful dispossession .

was committed. By a recovery in these possessory actions, the

right of property, or ownership, was not prejudiced; for if the dis-

possessor had any legal claim to the land, he was at liberty to

assert it.19 The possession might be in one, the right of posses-

sion in another, and the right of property in a third person, or in

either ofthe others ;-but if a person in actual possession , had not

the right ofpossession, he could not retain the possession , although

the right of property might be in him. In such case he was obli-

ged to surrender up the possession, and resort to a writ of right.

During the life of the disseisor, no writ of entry lay for the dis-

seisin, but only an assise of novel disseisin, the assise might be

brought against him and his alienee both; and if the disseisor

could not pay all the damages, the alienee must. 20 If the disscis-

or aliened and died, or if he died , and the land descended to his

heir, the disseisee or his heir might have a writ of entry in the

per. The writ alledged that the tenant had not entry but by (or

after) A, who had unjustly disseised the demandant or his ancos-

tor. But ifthe disseisor aliened and died, and the alienee aliened

to another person ; or if the disseisor died, and his heir entered ,

and aliened the land, and died, or died and the land descended to

his heirs, then the disseisee, or his heir, was to have a writ of entry

in the per and cui :---in which writ it was alledged that the tenant

19. 3 Black. Com. 180.

20. 3 Reeve's Eng. Law 34. By the

common law damages were only recover

able against the disseisor himself; butthe

statute ofGloucestor [ 6 Ed. 1, c. 1 , infra]

provided that if the disseisor alien the

land, and have not whereof damages may

be levied, they to whose hands the land

shall come, shall be charged with the

damages, so that every one shall answer

for histime. 2Reeve147-Sayer'sDam-

ages 3.
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* 13 EDWARD I. CAP. XXV. A.D. 1285.

Of what things an assise shall lie. Certificate ofassise. Attach-

ment in an assise.

FORASMUCH as there is no writ in the chancery whereby plain-

tiffs can have so speedy remedy, as by a writ of novel disseisin ;

(2) our lord the king, willing thatjustice may be speedily minister-

ed, and that delays in pleas may be taken away or abridged,

granteth that a writ of novel disseisin shall hold place in more

cases than it hath done heretofore ;(5) and as before times it hath

lien andholden place in common of pasture, so shall it from hence-

forth hold place in common of turf-land, fishing, and such like

commons, which any man hath appendant to freehold, or without

freehold by special deed, at the least for term of life .( ?) And if,"

by the death of the parties, remedy happen to fail by that writ,

then remedy shall be obtained by a writ of entry. ( 8) And albeit

that above mention is made of some cases wherein a writ ofnovel

disseisin held no place before, let no man think therefore that this

writ lieth not now where it hath lien before. (9) And though some

have doubted whether a remedy be had by this writ in cases where

one feedeth in the several of another, let it be had for certain, that

had not entry but by, or after B, to whom A (who had unjustly

dísseised the demandant, or his ancestor) had demised it.2¹

Here it will be observed, that the first alienation or descent

makes the first22 degree, which is called the per;-a second alien-

ation, or descent, makes another degree, called the per and cui.-

These degrees thus state the original wrong, and the title of the

tenant who claims under such wrong. If more than two degrees,

i . e. two alienations or descents, were past, no writ of entry lay at

the common law. 23-

There were five other events which put a writ out of the de-

grees, namely, intrusion, election, judgment, disseisin upon dis

seisin, and escheat.24

ger

Intrusion occurred when the disseisor died seised, and a stran-

abated.

An election was when the disseisor was a man of religion, and

died, and his successor entered. The entry ofthe successor could

21. 3 Crom. Dig. 180-3 Reeve 34

Finch L. 274.

22. Some make thefirst degree to con-

sist in the original wrong the second in

the per-and the third in the per & cui.

See Finch L. 273 [906]-Booth of real

actions 172. But the difference is not

material.

23. 3. Black, Com, 181.

24. 3Reeve 35.
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agood and a sure remedy is given in that case by the said writ.

(10) And let them which be named disseisors, beware from hence-

forth that they alledge not false exceptions , whereby the taking of

the assise may be deferred, saying, that another time an assise of

the same land passed between the same parties, or saying, and

falsely, that a writ of more high nature hangeth between the same

parties for the same land, and upon these and like matter do vouch

rolls or records to warrantry, to the end, that by the same vouch-

ing they may take away the vesture, and receive the rents and

other profits, to the great damage of the plaintiff. (11) And where

before none other pain was limited against him that falsely had

alledged such untrue exceptions, but only that after such false

surmises disproved the assise should pass ;( 12) our lord the king,

to whom such false exceptions be odious, hath ordained, That if

any being named disseisor, do personally alledge the execution at

the day to him given (if he fail of the warrantry that he hath

vouched) he shall be adjudged for a disseisor, without taking of

the assise, and shall restore the damages before inquired of, or to

be inquired after, to the double, and shall , nevertheless , have a

year's imprisonment for his falsehood :( 13) And if that exception

be alledged by a bailiff, the taking of the assise shall not be delay-

never be supposed congeable by the predecessor, so that such suc-

cessor should be adjudged in of his predecessor, the same as a son

is by his father.

As tojudgment, where one entered in consequence of a recove-

ry had against the disseisor, neither the writ of entry in the per or

the per and cui, could lie against the tenant, because he entered

neither by descent nor purchase. 25

Neither could either of those writs be maintained by the dis-

seisee or his heir, where the first disseisor had been disseised

and died. For the second disseisor neither entered by descent

nor feoffment.

The law was the same in respect to escheats; for if the dis-

seisor died without heirs or after having been attainted of fe-

lony, these writs could not be maintained against the lord who

entered, as into his escheat.

The provision made bythe statute in the text, concerning the

writ of entry, was a great improvement ofjudicial proceedings.-

25. There were, however, some cases

where a judgment did not put the case

out of the degrees, as where the heir of

an abator, having been ousted by a stran-

Y

ger, recovers the land . Forthe recovery

puts the issue in his first estate, i . e. in

the same descent in which he was at the

death ofhis father.



154 DISSEISIN AND WRITS OF

ed therefore, nor the judgment upon the restitution of the lands

and damages .(14) Yet, nevertheless, that ifthe master ofsuch a

bailiff, that was absent, come after before the same justices that

took the assise, and offer to prove, by record or rolls, that another

time an assise passed between the same parties of the same land,

or that the plaintiff at another time did withdraw his suit in a like

writ, or that a plea hangeth by a writ of more high nature, a writ

of venire facias shall be granted unto him to cause the same re-

cord to be brought ; and when he hath the same, and the justices

do perceive, that the record so shewed by him, would have been

so available before the judgment, that the plaintiff, by force ofthe

same, should have been barred of his action, the justices shall pre-

sently cause the party to be warned, that first recovered, that he

appear at a certain day, at the which the defendant shall have

again his seisin and damages (if he before paid any by the first

judgment given,) * which shall be restored him to the double, as

before is said.(15) And also he that first recovered shall be pun-

ished by imprisonment, according to the discretion of the justices.

( 16) In the same manner, if the defendant, against whom the

assise passed in his absence, shew any deeds, or releases, upon the

making whereof the jury were not examined, nor could be examin-

ed, because there was no mention made of them in pleading, and

It had been a considerable check upon the application ofthe writ

of entry, that it was confined to the degrees ; but as it was a very

general remedy, and capable of further extension, it was, with a

view ofextending the remedy provided by this statute, that if the

alienations were so many degrees removed, that a writ would not

lie in the per and cui, still the complainant should have a writ to

recover his seisin, without mentioning the degrees, into whose hands

soever theland might come by alienation a new writ was in con-

sequence formed, called a writ of entry in the post; 26-because,

instead of specifying the particular steps by which the alienation

had happened, it is said generally, that post (after) such aliena-

tion , &c.

This new writ, from its indefinite nature, was applicable to

almost every possible case of ouster ofthe freehold, and tended to

make the writ of entry a still more general remedy.

Before the making of this statute, if a man had aliened a free-

hold which he had of his wife, she might, after his death, have

26. A man shall not have a writ of en-

try in the post where he may have it

within the degrees, in the per & cui. By

stat . 3 Ed. 1 , c. 40-Fitz. N. B. 444 .
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by probability might be ignorant of the making of those writings ;

the justices, upon the sight of those writings, shall cause the.

party to be warned that recovered, that he appear at a certain day,

and shall cause the jurors of the same assise to come ;( 17) and if

he shall verify those writings to be true, by the verdict ofthe ju-

rors, or by inrollment, he that purchased the assise contrary to his

own deed, shall be punished by the pain aforesaid.

Of what things an assise of novel disseisin will lie. Regist. 196, &c.-2Inst. 408—

8 Co. 45- Fitz, Ass. 138-Fitz. Avowry 142-Assises ofcommon, Regist. 197-Fitz,

Ass. 61, 94, 111 , 134, 167, 210, 316, 330, 439, 452-Fitz. Ass. 395-Fitz . Brief. 790

-Bro. Elegit 26-Bro. Disscisin 86, 105-Rast. 67. Assise where one doth feed in

another's several. 11 H. 4. 84-Hob. 95. The penalty for failing of an exception

pleaded. 11 H. 4, f. 49-22 Ed. 3 , f. 4—30 Ed. 3, f. 12 -Fitz. Record 32- Bro

Covert 35-1 Roll. 91-Keilw. 131 , 132. In what case a certificate of assise doth

lie Fitz. Ass. 5, 123-Fitz . Certificate 2, 3, 4, 7, 8, 10-F. N. B. 181, &c.- Rast.

110-Regist. 200. * Add together with the damages he had, after the first judgment

given, which, &c. 17 Ed. 3, f. 28—12 H. 4, f. 9—7 H. 4 , f. 45-Fitz. Ass. 412.—

Seefurther concerning assises, 7 Rich. 2, c. 10—i H. 4, c. §—6 H. 6, c. 2—11 H.

6, c. 2, and 21 H. 8, c. 3.

maintained a writ of entry called a cui in vita, to recover it back.

It was thought reasonable that she should have a like remedy

where the land was lost by the husband's default, instead ofbeing

driven to her writ ofright, wherefore a remedy was given by

this statute ; which, according to sir Edward Coke, relates mere-

ly to estates in fee-simple ; and tenant in tail and tenant for life

are out ofthe statute, for neither of them could maintain a writ of

right; but a remedy is afforded to them by a writ of de quod ei

deforceat, which is given by the statute of Westminster 2, cap.

4,28 where tenant in tail, tenant in dower, or by courtesy, or for

term of life, lose their lands by default, in a præcipe quod reddat

brought against them. And yet, ifthe husband and wife seised in

right of the wife for term of her life, lose in a præcipe quod reddat,

by default, and the husband die, the wife shall have a cui in vita,

otherwise she would be remediless, for this is as it were a demise

madebythe husband ; and she could not have a quod ei deforceat,29

The usual defence in a cui in vita, where the husband had aliened

the land, was, that the wife on such a day appeared personally in

the king's court, and there, of her free will and consent, granted

and confirmed the gift made by the husband. In other words,

this was a plea of a fine. 39

27. Which writ is in the followingform :

Præcipe, &c. quod, &c. reddat taliquæ

28. See the statute, tit. DowER infra.

29. 2 Inst. 343- Fitz . N. B. tit. Writ

fuit uxor talis, &c. quam clumat essejus de quod ei deforceat--and tit. Cui in vita

et hereditatem suam, & in quamprædic- see also 2 Reeve's E. L. 190.

30. 1 Reeve's Eng. Law 151 , 191.tus talis non habet ingressum nisi per

præd. quondam virum suum, qui illad ei

dimissit CUI IPSA IN VITÉ SUA CONTRA-

DICERE NON POTUIT, &c. 1 Reeve 394.
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* 13 EDWARD I. CAP. XXVI. A.D. 1285.

Who may bring a writ of redisszisin, and the punishment of the

offender therein .

In writs of redisseisin, from henceforth, double damages shall

be awarded, and the redisseisors shall not be repleviable hereafter

by the common writ.(2) And like as in the statute of Merton, the

same writ was provided for such as were disseised after they had

recovered by assise of novel disseisin, of mortdauncestor, or other

jurates ;(3) even so from henceforth the same writ shall further

hold place for them that shall recover by default, reddition, or

otherwise, without recognition of assises or jurates.

2 Inst. 416-15 H. 7, f. 8-Co. Lit. 154-20 H. 3, c. 3-52 H. 3, c . 8-Rast. 548.

If the husband refused to defend an action brought for the

wife's land, she might, upon her prayer, be received to defend her

right.

At the common law, any alienation made by the husband of the

wife's land, whether by feoffment, fine or recovery, was a discon-

tinuance, and after his death she was put to her cui in vita to re-

instate herself; but now, by the statute of 32 H. 8, c. 28, it is

provided, That no fine levied by the husband alone, of lands be-

ing the freehold and inheritance of the wife, shall in any wise

be or make a DISCONTINUANCE, or be otherwise prejudicial to

her or her heirs, but that the wife and her heirs shall and may

lawfully enter into the said lands, according to their rights and

titles therein.32

The mischief before the statute of 13 Ed. 1 , c . 20 , (in the text)

was that in writs of aiel, besaiel, and cosinage, the tenant was not

admitted to plead [as he might in a writ of mortdauncestor] that

the demandant was not next heir to him upon whose dying seised

the writ was conceived, but he must shew who was his next heir,

which the present act rendered unnecessary ; and allowed him to

plead generally, that the demandant was not heir. 33

At the common law, there were but two forms of the writs of

assise ofnovel disseisin :--either an assise de libero tenemento or

de communia pastura. The former lay of houses, land, rent, or

other things in render; but for all profits apprender, which con-

sisted in capiendo , colligendo, habendo, recipiendo and exercendo,

an assise did not lie ; but a quod permittat, in which there was

great delay, and those who had but an estate for life could not

maintain that writ. But the statute of Westminster 2, cap. 25, in

the text, gives a speedy remedy by assise in lieu of the quod per-

32. 2 Inst. 681. 33. 2Inst. 399,
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13 EDWARD I. CAP. XXIV. A.D. 1285.(H

A writ of nuisance of a house, &c . levied and aliened to another.

A quod permittat andjuris utrum for aparson of a church. In

like cases like writs be grantable.

In cases whereas a writ is granted out of the chancery for the

fact of another, the plaintiffs from henceforth shall not depart from

the king's court without remedy, because the land is transferred

from one to another. (2) And in the register ofthe chancery there

is no special writ found in this case, as of a house, a wall, a mar-

ket, but the writ is granted against him that levied the nuisance.

(3) And if the house, wall, or such like, be aliened to another, the

writ shall not be denied ; but from henceforth, where in one case

a writ is granted, in like case, * when like remedyfaileth, the writ

shall be made as hath been used before :

mittat, so that the said profits were taken in certo loco.34 But an

assise does not lie for a way over certain land ; but a quod per-

mittat, for it is an easement ; but it would be otherwise if it were

appertenant to the land . 35

The redress afforded by these writs, under the statute of Mer-

ton, was far from being effectual in repressing injuries ofthis sort,

inasmuch as that statute only extended to redisseisins upon re-

coveries in assise of novel disseisin by verdict, and to post-dis-

seisins where recovery was had in assise of novel disseisin— mort-

dauncestor, or juris utrum, or in those actions alone which pass by

juries and verdicts.36

The remedy was rendered more efficientby the statute ofWest-

minster the second , 18 Ed. 1 , c. 26.

This statute is additional in several points :

1. Where the statute of Merton gave but single damages, the

act gives double damages, both in the redisseisin, and in the post

disseisin : The jury are to give single damages, and the court are

to double them.

2. Redisseisors are not to be replevied by the common writ, as

they might have been before this statute.

3. Whereas the statute of Merton extends only to redisseisins

upon recoveries in novel disseisin and post disseisin, by verdict,

this statute extends to recoveries by default, reddition, aut alio

modo as upon demurrer, 37 &c.

H) " This statute is in force, except

those parts which relate to ecclesiastical

persons." Report ofthe Judges.

34. 2Inst. 411-1 Bac. Abr. 161:

35. 8 Co. 46-34 Ass. 13-2 Inst. 415,

414.

36. 2 Inst. 417- Fitz. Nat. Br. 439.

37. 2 Inst. 416, 417.
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(4) Questus est nobis A. quod D. injuste, &c. levavit domum

murum mercatum, & alia quæ sunt ad nocumentum, &c,

(5) And if such things levied be aliened fromoneto another, the

writ shall be thus:

Questus est nobis A. quod B. & C. levaverunt, &c.

II. ( 3) And whensoever from henceforth it shall fortune in the

chancery, that in one case a writ is found, and in like case falling

under like law, and requiring like remedy, is found none, the

clerks ofthe chancery shall agree in making the writ ; (4) or the

plaintiffs may adjourn it until the next parliament, and let the

cases be written in which they cannot agree, and let them refer

themselves until the next parliament, by consent of men learned

in the law, a writ shall be made, lest it might happen after that

the court should long time fail to minister justice unto complain-

ants.

A writ of nuisance-Rast . 405-2 Inst. 404-Rast. 441-6 Rich . 2, st. 1 , c . 3-in

which courts writs ofnuisancé, called vicontiels, shall be pursued, 9 Co. 55. *Read

requiring like remedy. for adjourn the plaintiffs. Rast. 419-Coke pla. 399—14

Ed. 3, c. 17, gives juris utrum to parson or vicar- Rast. 123-Fitz . Entry 3, 7, 8,

10, 61 , 64, 67, 68, 69, 74—Co. Lit. 54.b

1

Nuisances are public or private. A public or common nuisance is

defined tobe an offence against the public, either bydoingathing,

whichtendstothe annoyance ofall the citizens; or by neglectingto

do a thingwhich the common good requires. These are objects of

public prosecution by indictment. Private nuisances are any

thing done tothe hurt or annoyance of the lands, tenements and

hereditaments of another.2 These are not the objects of public

prosecution, but are left to be redressed by the private actions of

the parties aggrieved.

•

As well common as private nuisances may be abated, pulled

down, removed, or destroyed by individuals, without resorting to

legal process. The former, as they affect the community at large,

may be abated by any individual, and private nuisances may be

abated by the mere act of the party annoyed by it. For which

purpose he may justify entering upon the land of another, whereon

the nuisance is erected and pulling down and destroying such nui-

sance.3

Before the making of the statute of Westminster 2, in the text,

an assise of nuisance only lay against the individual himself who

levied or did the nuisance, and did not lie against any person to

whom he had aliened the tenements whereon the nuisance was

1. 1 Hawk. P. C. 360.

2. 3 Black. 216.

3. 1 Hawk. P. C. tit. Nusance- 1 Bac.

Abr. N. Nusances (C) p . 687-2Inst. 405.
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34 EDWARD I. STAT. I. A.D. 1306.(i

The statute De conjunctim feoffatis .

Jointenancy pleaded in abatement of a writ, &c.

THE king unto all to whom these, &c. Greeting. It is no new

thing, that among divers establishments of laws, which we have

ordained in our own time, upon the great and heinous mischiefs

that happen in writs of novel disseisin chiefly above other, we have

devised more speedy remedy in those writs than was before. (2)

And forasmuch as it chanceth many times in assises of novel dis

seisin, that the tenant doth except against the plaintiff, that he

holdeth the tenements in demand jointly with his wife, not named

in the writ, and sometime with a stranger not named in the writ,

and sheweth forth a deed testifying the same, and demandeth

judgment of the writ ; (3) it is agreed and ordained, That if the

plaintiff will offer to aver by assise, that the day of his writ pur-

chased, he that alledged the exception was sole tenant, so that

neither his wife, nor any other, had any thing in the said lands,

thenthejustices, before whóm the assise is arraigned , shall retain

the same deed safely in their keeping (until the assise be tried be-

tween them thereupon) as that which is in a sort denied. (4) And

situated, and in such case the person annoyed by the nuisance to

his quod permittat prosternere; which being in the nature of a writ

of right was subject to great delay."

To remedy this inconvenience this statute was enacted ; and it

is said to deserve particular notice, as having a very extensive in-

fluence on the course of legal remedies in succeeding terms. It

not only applies a remedy in the particular case which has been

noticed, but provides generally, in order that justice might no

longer be delayed for want of legal remedies, that when a writ

was granted in one case, and a thing happened in consimili casu,

and needed a similar remedy, a writ should be devised according-

ly permitting the writs to be varied as the cases differed . This

enlargement of the powers of the clerks in chancery, of adopting

the forms of writs to particular cases, or offraming new writs in

consimili casu, was afterwards used to great advantage in the ad-

ministration ofjustice .

1) "This statute is in force, except

those parts which relate to juris utrum'

and ‘indicauit',” Report of the Judges,

4. 2 Inst. 405-3 Black. Com. 221.

5.2 Reeve's E. Law 202-2 Inst. 407.
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they shall let the party absent to understand by our writ, under

their testimony, and also to the joint-tenant that is present, of

whom the deed maketh mention, that he be present at a certain

day with the other tenant, to answer unto the party plaintiff, as

well upon the exception alledged , as of the lands demanded and

put in view, if it seem expedient for him ; (5) at which day, if both

that are named tenants do come in, and do justify the same feoff-

ment, they shall answer and maintain the exception alledged by

one of them, and further shall answer unto the assise as though

the original writ had been purchased against both of them jointly.

(6) And ifit be proved by assise, that the exception was alledged

maliciously, to delay the plaintiff of his right, so that they held not

the same land jointly the day of the writ purchased, then albeit

the same assise do pass for the tenants, and against the plaintiff,

yet theythat alledge the exception , shall be punished by one year's

imprisonment, whence they shall not be delivered without a grevi-

ous fine. (7) And let the justices be well advised, That from

henceforth they do not allow an exception alledged by the bailiff's

of any such tenants. ( 8) But if he that alledged the exception

absent himself at his day, and the other that is named joint-tenant

do appear, although he that doth appear, doth disavow the same

Amongst themany new writs to which this permission gave rise

was one emphatically stiled a writ of entry in consimili casu. By

the statute of Gloucestor, where a tenant in dower had aliened in

fee, the reversioner was entitled to a writ of entry in casu proviso,

as it was usually called : now the alienation of a tenant, by the

curtesy or other tenant for life, was thought to be in consimili

that idea such a writ was framed for the reversion-casu; and upon

er or remainderman.6

The design ofthe statute de conjunctim feoffatis, was to prevent

the delay occasioned by tenants in novel disseisin and other writs,

pleading that some one else was jointly seised with them ." Where

such a plea was pleaded and grounded upon a deed, the plaintiff

might offer to aver bythe assise, that at the day ofthe writ pur-

chased the tenant was sole seised; and in such case the justices

might retain the deed in their keeping till the assise had tried it,

and as well the tenant as the person alledged to be joined with

him, were to be warned to appear and answer to the assise at a

6. 2 Reeve's E. L. 204-2 Inst. 407-

Fitz . Brev. tit. " Writ of entry in consi

mili casu," p. 474,

7. 2Reeve's Eng. Law 243.
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deed, and say that he hath nothing in the foresaid tenements;

nevertheless the assise shall pass against the tenant that is absent

by his default. ( 9) And if it be found by assise, that they were

notjointly enfeoffed the day of the writ purchased, and likewise

that the tenant against whom the writ was purchased, or another

named in the writ, did disseise the plaintiff, then having regard to

the exception that was falsely and maliciously alledged to the hurt

of the party, and to the disseisin that they made, the party plain-

tiff, shall recover his seisin and double damages, and they that al-

ledge the false exception shall have the punishment aforesaid.

(10) But if neither of the tenants do come at the day, then upon

their default the assise shall pass against them. ( 11 ) Andifit be

found thereby, that the same exception was lawfully and truly

alledged, and that they which alledged it were jointly seised be.

fore the plaintiff purchased his writ against them, the assise shall

pass no further, but the writ shall be abated . ( 12) The same shall

be observed, ifboth or one only do appear, if it be found by assise

that the exception aforesaid was truly alledged, as before is said .

(13)In thesame order it is established and agreed, That in assises

of mortdauncestor and juris utrum, at the first day that the parties

appear in court, if the tenant alledge the foresaid exception against

the demandant, shewing a deed thereupon, and the demandant

will offer to aver by the assise or jury, that at the day of his writ

purchased, he that alledged the exception was sole tenant, from

thence the same process and manner of proceeding shall be used

in assises of mortdauncestor and writs ofjuris utrum, as before is

ordained in assises of novel disseisin, and like punishment shall be

inflicted upon the offenders and those that be convict. (14) In

other writs whereby tenements are demanded, such process shall

be made, that if at the first day that the parties appear in court,

certain day; as though the original writ had been brought against

both: Ifthe plea was found to be false, and for delay, then, not

withstanding the assise passed for the tenants, yet he who alledg-

ed the plea was subjected to suffer a year's imprisonment, and

heavy fine. It prohibited such plea from being pleaded by a

bailiff, who, in those days, was in some cases allowed to put in a

plea for his principal. If the allegation that they were joint.

tenants, was found to be true, the writ was abated ; and so it was

in writs ofmortdauncestor, juris utrum, and other real actions,

Z
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the tenant doth alledge the foresaid exception of a joint feoff-

ment, and the demandant will offer to aver by the country, that

the day of the writ purchased, he that alledged the exception was

sole tenant, then the same process and manner of proceeding shall

be observed betwixt the parties until a jury have passed between

them thereupon. (15) And if it be found by the jury, that the

same exception was truly alledged, then the writ of the demand-

ant shall abate ; (16) and if it be founden by the jury, that the

same exception was falsely alledged, and to the hindrance of the

party, then the demandant shall recover his seisin of the tene-

ments in demand, and the tenant shall be punished by the pain

above limited in assises of novel disseisin as to the imprisonment,

and as to the damages, according to the discretion of the justices.

(17) And we will and grant, That this statute shall take his effect

the morrow after the feast of saint Peter ad vincula next coming.

(20) In witness of which thing we have caused these our letters to

be patent, I myself being witness at Westminster.Given the

seven and twentieth day of the month of May, the four and thir-

tieth year of our reign.

13 Ed. 1, stat. 1, c. 25- Fitz . Brief. 757-2 Inst. 524-Hob. 95. A scire facias

awarded tothejointenant-Fitz. Process 49, 158- Fitz. Brief. 762-2 Inst. 364, 365.

STATUTE OF YORK.

* 12 EDWARD II. STAT. I. CAP. I.

Tenants in assise of novel disseisin may

A.D. 1318.

make atturnies.

FIRST, for divers mischiefs that have been because tenants in

assise of novel disseisin might not make atturnies heretofore : (2)

it is agreed thatthe tenants in assise of novel disseisin from hence-

forth may make atturnies. (3) Yet the king intendeth not hereby

that the tenants and defendants in assises of novel disseisin should

not plead by bailiffs, if they will, as they have used to do here-

tofore.

At the common law, the parties to a suit, whether plaintiff or

defendant, demandant or tenant, appeared in their proper per-
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sons. The statute of Westminster 1 , c. 42, seems to have been

the first which authorised the tenant to constitute an attorney, to

appear for him.8

It is said that before the statute Westminster 2, c. 10,9 all at-

tornies were made by letters patent under the great seal, com-

manding the justices to admit the person tobe an attorney to such

a one. Since that period several statutes have been passed on

that subject, of which the statute in the text, 12 Edward 2, st. 1 ,

c. 1 , is one.

* 6. RICHARD II. STAT. I. CAP. III. A.D. 1382.(K

In which courts writs of nusance called vicontiels, shall be pur-

sued.

ITEM, it is accorded and ordained, That all writs of nusances,

commonly called vicontiels, shall be from henceforth made at the

election ofthe plaintiff, in the nature of old times used , or else in

the nature of assises determinable before the king's justices of the

one bench or the other, or before the justices of assise to be taken

in the county ofthe place assigned or to be assigned.

13 Ed. 1 , stat. 1 , c. 24.

Vincontiel writs were not returnable. They were directed to

the sheriff, commanding him to hear the plaint, and to cause jus-

tice to be done thereupon between the parties.

The statute of 6 Rich. II. c. 3, in the text, gave the plaintiffhis

election, either to sue out a vicontiel writ, or to have one return-

able into the king's bench or common pleas.

* 4 HENRY IV. CAP. VII. A.D. 1402.

The disseisee shall have an assise against the disseisor taking the

profits.

ITEM, whereas in the statute made the first year of king RICH-

ARD II. it was ordained , That where several persons did disseise

other of their freehold, and make feoffment to divers people, as

8. See the stat. infra, tit. Essoin
Inst. 248.

9. 1 Ruff. statutes 89. The statute is

not contained in the report. See 1 Bac.

Abr. 184-Fitz. Nat. Br. tit. Dedimus

potestatem de attornatofaciendo, p. 59.

K)"Somuch ofthis statute is in force,

as gives the plaintiff an election to have a

writ of nusance, in nature of an assise."

Report of theJudges.
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well to have maintenance, as also to make the disseisees to be ig-

norant, against whom they ought to take their writ; (2) that the

disseisees in such case might take their writ against them which

thereof shall take the profits, so that the disseisees commence their

suit within the year next after the disseisin ; (3) and the same or-

dinance should hold place in every other action of plea where

such feoffments be made by fraud or collusion , to have their reco-

very against such feoffers, if they thereof take the profits : (4) Our

said lord the king, thinking the said statute to be very mischievious

and prejudicial to his people, because ofthe shortness of the time,

by the assent ofthe said lords, and at the request of the commons

aforesaid, hath ordained and stablished, That such disseisees

shall have their action against the first disseisor, during the life of

the same disseisor, so that such disseisor thereof take the profits

at the time of the suit commenced. (5) And as to other writs in

plea of land, the demandant shall commence his suit within the

year, against him which is tenant of the freehold at the time ofthe

action accrued to him, so that such tenant thereof take the profits

at the time of such suit commenced, notwithstanding the said

statute.

1 Rich. 2, c. 9-Explained by 11 H. 6, c. 3—Altered by 1 H. 7, c. 1-4 H. 7, c. 4

27 H. 8, c. 10.

The intention of this statute was, further to extend the benefits

of the writ of novel disseisin.

11 HENRY VI. CAP. II. A.D. 1433.

The penalty where a sheriff is named a disseisor in an assise.

ITEM, whereas several persons do oftentimes sue assises of novel

disseisin before justices, assigned against divers persons, and by

craft and collusion, to have their writs of their said assises direct-

ed to the coroners of the counties where their tenements be, to

make execution ofthe said writs, do name in their said assises the

sheriff of the same county one of the disseisors , where he is not,

neither ever was disseisor or tenant of the tenements in demand,

whereby oftentimes the said assises be awarded by the default of
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the tenants which have no knowledge of those assises, for that they

found not any assise against them in the file of the sheriff, nor

have any suspicion of any such assise taken against the sheriff

and them ; (2) Our lord the king, willing in this case to provide

remedy, ofthe assent and authority aforesaid, hath ordained, That

in all such assises purchased, at this time depending, or hereafter

to be purchased, between any persons whatsoever they be, before

any such justices, in which assises any such sheriff is named dis-

seisor, if the tenants in the said assises or any of them will aver,

that the said sheriff is not, nor ever was, disseisor, nor tenant of

the tenements in demand, but was named disseisor by collusion,

the averment shall be received. (3) And if it be found by the

said assise, that the said sheriff is not, nor ever was, disseisor nor

tenant of the tenements in demand, but was named disseisor by

collusion, then the said justices shall cause to be abated and quash-

ed the said writs purchased, or to be purchased in the form above-

'said; (4) and that the plaintiffs or plaintiff be in the grievous mer.

cy ofthe king.

The statute of 11 Hen. VI. c. 2, in the text, pretty clearly ex-

plains the mischiefdesigned to be remedied by it. The practice

of naming the sheriff a disseisor, with a view to have the process

directed to the coroner, and thereby to mislead the tenant in pos-

session, and prevent him from making any defence, although he

might have a just and legal one, doubtless required legislative

animadversion.

11 HENRY VI. CAP. III. A.D. 1433.

An assise, &c. maintainable against the pernor of the profits.

ITEM, whereas by a statute made the fourth year of the reign

of king HENRY, grandfather of our lord the king that now is,

amongst other things it was ordained, That the disseisees shall

have their actions against the disseisors during the lives of the

disseisors, so that such disseisors thereof take the profits at the

time of the suit commenced, as in the said statute is contained

more at large. The which statute, according to the opinion of

many, hath been intended in writs of assise ofnovel disseisin only,

and as great mischief it is tothe parties demandants in other writs
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sued and grounded upon novel disseisin, as in assise. (2) Where-

fore our lord the king, willing all manner of opinions and doubts

in that behalfto cease, hath ordained by the assent and authority

aforesaid, That in all manner of writs grounded upon novel dis-

seisin, the disseisees shall have their recoveries, if they will, by

such writs, against the disseisors or their feoffees, as well as they

shall have in assise of novel disseisin, so that the same disseisors,

or their feoffees, against whom the writ shall be brought, thereof

take the profits at the time of the writ purchased, notwithstand-

ing any gifts or feoffments made to other persons for to delay the

demandants.

1 Rich. 2, c. 9. Further provided for by 1 H. 7, c. 1-27H. 8, c. 10.

This statute sufficiently explains itself. The object of itis to

remove doubts and extend the remedy.

* 21 HENRY VIII. CAP. III. A.D. 1529.

Plaintiffs in assise may abridge their plaints.

FORASMUCH as assises, which have been thought the most speedy

remedy, be now, by occasion of pleading ofmany bars to moieties

and parts of the lands put in view and plaint, greatly delayed for

difficulties and division of pleading ; and one cause thereof is, be-

cause the plaintiffs in every assise in such pleas to moieties and

parties, cannot by the law abridge their plaints : (2) For remedy

whereofbe it enacted, That the plaintiffin every assise from hence-

forth may at his pleasure sever and abridge his plaint, of any part

or parts whereunto any bar is pleaded by moiety, in like manner

as he or they might do in case the pleas in bar had been made and

divided to any certainty or number of acres in the plaint ; and

that the plaint for the residue of the part or parts of the land not

abridged, shall be and stand good and effectual in the law. Qua

quidem billa perlecta, et ad plenum intellecta, per dictum dom

regem ex assensu & auctoritat' parliamenti predicti taliter est re-

sponsum. Imperfect on the roll.

Dyer 61, 65, 88, 132—5 H. 7, f. 22— Fitz. Plaint 47, 11, 19:
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This is a further extension ofthe remedies by assise, by allow

ing plaintiffs to sever and abridge their plaints.

* 32 HENRY VIII. CAP. XXXIII. A.D. 1540.

An act that wrongful disseisin is no descent in law.

WHERE divers persons of their insatiable minds have heretofore

by strength, and without title, entered into manors, lands, tene-

ments and other hereditaments, and wrongfully disseised the right-

fulowners and possessors thereof, and so being seised by disseisin,

have thereof died seised, by reason of which dying seised, the dis-

seisee, or such other persons as before such descent might have

lawfully entered into the said manors, lands, and tenements,

were and be thereby clearly excluded of their entry into the said

manors, lands, and tenements, and put to their action for their

remedy and recovery therein, to their great costs and charges ;

(2) for reformation whereof, be it enacted by the authority ofthis

present parliament, That the dying seised hereafter of any such

disseisor, of or in any manors, lands, tenements, or other heredita

ments, having no right or title therein, shall not be taken or deem-

ed from henceforth any such descent in the law, for to toll or take

away the entry of any such person or persons, or their heirs,

which, at the time of the same descent, had good and lawful title

of entry into the said manors, lands, tenements, or hereditaments,

except that such disseisor hath had the peaceable possession ofsuch

manors, lands, tenements, or hereditaments whereof he shall so

die seised, by the space of five years next after the disseisin there-

in by him committed, without entry or continual claim by or of

such person or persons as have lawful title thereunto.

13 Co. 6-1 Brownl. 131- Vin. V. 9, 79- Five years possession in the disseisor

before his death. Dyer f. 219-Co. Lit. 238, 256a-Plowd. 47-Hob. 243-4 Anne
0. 16.

The provision made bythis statute was just and equitable :--

Whilst onthe one hand it declares, that the entry of the disseisee

should not be tolled or taken away, in a recent disseisin, by the

death ofthe disseisor, on the other, it does not permit an entry to

be made, on the heir, where the disseisor had been seised of the

premises five years before his death.
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Writs of entry and of assise, are so far antiquated as to be out

ofuse in England, in the prosecution of adverse suits for the re-

covery oflands. 10

The forms, indeed, derived from the law relative to writs of

entry, vouching to warranty, &c. serve as a basis for common re-

coveries; but these are no longer used in Pennsylvania, the legis-

lature having very wisely commuted this expensive and intricate

mode of conveyance, for one which is intelligible to all.

A common recovery is a judgment, obtained in a fictitious suit

brought against the tenant of the freehold, in consequence of a

default made by the person last vouched to warranty, in such

suit. The origin of common recoveries and the occasion of intro-

ducing them, Mr. Pigott tells us, has been much controverted

amongst the learned. The most probable account seems to be,

that they were originally the fruit of ecclesiastical ingenuity, de-

signed to elude the statutes of mortmain . The religious houses,

when prohibited from purchasing, used to set up a fictitious title

to lands, which the owner had agreed to give, or sell to them, and

upon an action brought by the religious houses to recover the lands,

the person so agreeing to give or sell made no defence, and thus a

collusive recovery was had.

The statute of Westminster the second, 13 Edw. 1, c. 32, put

a stop to these practices ; and in consequence feigned recoveries

appear to have fallen into disuse, for a considerable time.

They were afterwards revived, and in modern times are used

as a mere form of conveyance, allowed under certain circumstan-

ces of form and ceremony, to tenants in tail in possession general-

ly; and to tenants in tail in remainder, with the consent ofthe

owner ofthe first estate for life, to dispose of the estate at their

pleasure, either by investing the fee simple in themselves, or trans-

ferring it to others.11

Though it has the form ofa suit at law, the whole transaction is

one common assurance; and the recoveror is a creature and instru-

ment of the tenant in tail, for whose benefit the recovery is suf-

fered 2

The mischiefs arising form the statute de donis doubtless were

great ; and, as the legislature could not be prevailed on to repeal

it, these fictitious recoveries to elude it, were sanctioned . That

they were in direct contravention of the express words and clear

meaning of a subsisting law, cannot be denied.

However, as the law is now established by legal adjudications,

corroborated indirectly by legislative declarations, that a tenant

in tail in possession, or a tenant in tail in remainder, with the

consent of the tenant in the freehold, may dispose ofthe estate ;

there seems to be no good reason to prevent him from doing di-

rectly, that which may be effected by an expensive and almost

unintelligible process, of which, if we except the judges and coun-

sel, the actores fabulæ understand nothing.

12. Taylor v Horde, 1 Burr. 60.
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The abolition of this absurd mode of conveyance has long been

desired and recommended in England, where the only objection

seems to be, that thereby certain officers, and patentees, would

lose the fees to which they are entitled, upon passing common re-

coveries. 13

By an act ofassembly ofthe 16th January, 1799, entitled , “ An

act tofacilitate the barring of entails," 14 it is declared, That any"

person or persons seised of any estate tail, in possession , rever-

sion, or remainder, shall have full power to grant, bargain, sell and

convey, any lands, tenements or hereditaments, whereof he, she,

or they shall be so seised, by such manner and form of convey-

ance or assurance as any person seised of an estate in fee simple

may or can convey such estate : Provided , that in all conveyances

and assurances made by virtue of that act, the grantor shall state

it to be his intention thereby to debar any estate tail in possession,

reversion, or remainder, that he has in the lands, tenements or

hereditaments, so intended to be granted. And the act further

provides, that every conveyance or assurance made by virtue

thereof, being first proved or acknowledged agreeably to law, shall ,

in open court on motion, be entered on the records of the supreme

court, or of the court of common pleas, for the county in which

the lands or tenements so granted lie, in the manner commonly

used with respect to sheriffs' deeds, and shall also be recorded

within six months, next after the execution of the said convey-

ance or assurance, in the county where the lands or tenements so

granted shall lie.

-The act further empowers persons, who have heretofore irregu-

larly conveyed entailed estates, to confirm such estates to the pur-

chasers ; provided that at the time of such irregular conveyance,

the grantor could have barred the entail, by any mode ofcommon

recovery, or by any ways and means whatsoever.

13. Obs. on the Stat. 23. 14. 3 State Laws, Sm. Ed. 338.
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DISTRESS.

STATUTE OF MARLEBERGE,I

52 HENRY III. CAP. IV. A.D. 1267.

A distress shall not be driven out of the county. And it shall be

reasonable.

NONE from henceforth shall cause any distress that he hath

taken, to be driven out ofthe county where it was taken ; (2) and

if one neighbour do so to another of his own authority, and with-

outjudgment, he shall make fine, ( as above is said) as for a thing

done against the peace : (3) Nevertheless, ifthe lord presume so to

doagainst his tenant, he shall be greviously punished by amercia-

ment. (4) Moreover, distresses shall be reasonable, and not too

great. (5) And he that taketh great and unreasonable distresses ,

shall be greviously amerced for the excess of such distresses.

Fitz. Bar. 120, 275-29 Ed. 3, c. 25, N. 13. This seems to be a mistaken refer-

ence, there being no statute in 29 Ed. 3. Kel. 50- Enforced by 3 Ed. 1, c. 16-

Enforced and amended by 1 & 2 P. & M. c. 12. Distresses shall be reasonable.

Enforcedby 28 Ed. 1 , s. 3, c. 12—2 Inst. 106-see the references to cap. 1 .

It appears that in those days, the most high-handed oppressions

had been carried on bythe barons, and other powerful men ; who,

refusing to submit themselves to the laws, and contemning an ap-

peal to them, gratified their revenge,² their avarice, and their ca-

price, without restraint.

It had been long felt, as a grievance, that distresses were most

oppressively used ; and if complaint was made of the oppression,

the barons insisted upon determining the complaint against their

own officers, in their own courts, and would not permit the king's

courts to hold cognizance. Those powers which they had failed

to obtain when the statute of Merton was passed, they usurped

during the troubles which succeeded that period.

The first and third chapters of this statute provide for the pun-

ishment of those who make an unlawful distress ; and the act in

text contains very salutary provisions on the subject of distresses ,

where they lawfully might be made.

1. The statute ofMarleberge is the last

thatwas made in the long reign ofHenry

III. It consists ofXXXIX. chapters, and

contains manyjudicious regulations. Bar-

rington on the Stat. 48.

2. 52 Heary III. c . 1. Edictum de

Kenilworth.

3. A.D. 1236. Thirty-one years prior

to the passing of the act inthe text. Obs.

on the Stat. 48.
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At the common law, a man might have driven, or carried a dis-

tress whither he pleased, which was very mischevious ;-because,

if cattle were taken, the owner was bound to find them, and to

give them sustenance if impounded in a pound overt ; and yet,

when they were esloined into another county, by common intend-

ment, he could have no knowledge where they were, and of course

might frequently be unable to replevy them.*

Though the act speaks of driving a distress, which would seem

to refer to living animals, yet it extends to the distraining ofany

goods and chattels whatever."

* 52 HENRY III. CAP. XV. A.D. 1267.

In what places distresses shall not be taken.

Ir shall be lawful for no man from henceforth, for any manner

of cause, to take distresses out of his fee, nor in the king's high-

way, nor in the common street, but only to the king or his officers

having special authority to do the same.

8 Co. 60-7 H. 7. 1—22 Ed. 4. 49-Fitz. Barr 281-Fitz. Trespass 188-Fitz.

Brief 511, 842- Fitz . Avowry 87, 232-2 Inst. 133-Rast. 226-Regist. 98, 183-9

Ed. 2, st. 1 , c. 9-2 Inst. 131- Cro. Eliz. 710.

The first branch of this statute is in affirmance of the common

law ; according to which, no subjects can regularly distrain out of

his fee and seigniory. If he should do so the tenant may either

have an action of trespass, at the common law, or an action upon

this statute .? Yet, if either after distress made, or after the lord

comes to distrain, the cattle should be driven out of his fee, by the

tenant, they may be taken any where.

The second branch of the statute prohibits the taking of dis-

tresses in the public highways, which perhaps never was lawful ;

unless indeed the cattle had been driven there by the tenant, to

avoid the distress.

1 & 2 PHILIP & MARY. CAP. XII, A.D. 1554,

An actforthe impounding ofdistresses.(L

FOR the avoiding ofgrevious vexations, exactions, troubles and

disorder in taking of distresses, and impounding of cattle, (2) Be

4. 2 Inst. 106- Gil. Dist . 22.

5. ib. ib.

6. The king, by his prerogative, might

distrain out of his fee and seigniory.

7. 2Inst. 131.

8. Gil. Distresses 10-2 Inst. 131.

1) "Only the first section of this stat- *

te is in force." Report ofthe Judges.
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it enacted by the authority ofthis present parliament, Thatfrom

and after the first day of April next coming, no distress of cattle

shall be driven out of the hundred, rape, wapentake or lathe where

such distress is or shall be taken , except that it be to apound overt

within the same shire, not above three miles distant from the

place where the said distress is taken : (3) And that no cattle or

other goods distrained or taken by way of distress for any man-

ner of cause at one time, shall be impounded in several places,

whereby the owner or owners of such distress shall be constrain-

ed to sue several replevies for the delivery of the said distress, so

taken at one time ; (4) upon pain every person offending contrary

to this act, shall forfeit to the party grieved , for every such offence,

an hundred shillings, and treble damages.

Where distresses taken shall be impounded-52 H. 3, c. 4-3 Ed. 1 , c. 16—Cok.

Ent, 43-Rast. 164-Cro. El. 480 , 646—March 56-2 Leon. 52- Moor 453-Goldsb.

100, pl. 5, 145, pl. 62-Dyer 237, pl . 33. See 2 Will & Mary sess. 1 , c. 5—Ɛ Anne

c. 14-11 Geo. 2, c. 19, containingfurther directions concerning distresses.

2

This statute was designed for the benefit of tenants, that they

might know where to find and replevy the distress. Subsequent

regulations, which have been made on this subject, will be noticed

hereafter.

The law of distress is a subject of great use and importance, and

deserves particular notice.

A distress, districtio, is " The taking a personal chattel out of

the hands of the wrong doer, into the possession of the party in-

jured, to procure a satisfaction for the wrong committed."

There are several causes for which a distress may be taken.

1. The most usual is the non-payment of rent : By the common

law, distresses were incident to every rent-service, and by parti-

cular reservation to rent-charges also, but not to rent-seck, 10 till

the 4 Geo. II. c. 28, extended the remedy to all rents alike, and

thereby abolished all material difference between them. That

statute does not extend to Pennsylvania, but the act of assembly

of 1772 makes provision equally effectual on this subject ; permit-

ting the distress and sale of goods " for any rent reserved and due

upon any demise, lease or contract whatsoever.11

9. Gil. Distresses 1--3 Black. Com. 6.

The thing itselftaken by this process, as

well as the process, is frequently called a
distress.

10. 2 Black. Com. 42-3 Black. Com.

6. Rent-service is so called because it

hath some corporeal service incident to it.

Arent-charge is where the owner of the

rent hath nofurther interest, or reversion

expectant in the land. As where one

conveys the fee simple, reserving a cer-

tain rent, and adds to the deed a covenant

or clause of distress, the land in such case

is liable to distress, not of common right,

but by virtue ofthe clause in the deed: If

a rent is reserved by deed, but without a

clause of distress, it is called rent-seck,

redditus siccus, or barren rent.

11. 1 State Laws, Sm. Ed. 370.
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2. Distresses might be made by the common law, for neglecting

to do suit at the lord's court, or withholding certain personal ser-

vices.

3. For amercements in a court leet, a distress was of common

right.

These two latter causes of distress could not exist in Pennsyl

vania.

4. Another injury for which a distress might be taken is, where

a man finds beasts of a stranger wandering on his grounds, dam-

agefeasant; that is doing him damage by treadingdown, or other-

wise destroying or injuring his grain, grass , or the like ; in which

case the owner of the soil may distrain them, till satisfaction be

made for the injury sustained."

5. Lastly, for several duties and penalties inflicted by statute,

remedyby distress and sale is given ; as for non-payment oftax-

es, &c.12 These distresses were analogous to the common law

process of execution , by seizing and selling the goods of the debt-

or under a writ offieri facias.

Secondly; as to the things which maybe distrained. The gene-

ral rule is, that all personal chattels are liable to be distrained.-

Yet to this rule there are exceptions : certain articles being pro-

tected and exempted from being distrained . As,

1. Things wherein no one can have an absolute , or valuable

property -e. g. dogs, cats, and animals fera naturæ , can't be dis-

trained for rent. But when the reason of the rule ceases it no

longer applies, for deer kept in a private inclosure, for sale or

profit, may be distrained for rent.¹ 3

2. Any thing in the personal use and occupation of a man is,

for the time privileged and protected from a distress , as an ax or

spade, with which one is labouring,-ahorse, whilst a manis riding

him. Some have thought that horses drawing a cart loaded with

corn, though one be riding in the cart, may be distrained for rent,

and for that purpose severed from the cart, if the person distrain-

ing does not choose to take the cart and corn, as well as the horses,

all of which it seems are equally liable to the distress.14 And it

is said in some of the books, that a horse damage feasant may be

distrained although a rider be upon him ; but the law appears to

be otherwise. Such a distress would be clearly illegal.15

3. There are certain things, the property of strangers, privi-

leged from distress , for the sake oftrade and commerce ; as cloth

at a tailor's, a horse at a smith's shop, a horse at a public inn, &c.

car.not be distrained for rent due by the persons having the tem

12. See 3 St. Laws, Sm. Ed. 398, 399 & East 138-1 Roll. Abr. 664,a pl . 4, and

-3 Black. Com. 7.

13. 3Black. Com. 8.

14. See 2 Keb. 529, 596-1 Sid. 422,

440, in which latter book the reporter

makes a query whether the man's being

on the eart should not privilege the whole

team. Harg. Co. Lit. 48.a

15. Storey & Robinson et al. 6 Durn.

the case of 7 E. 3. Fitz. Abr. Arowry,

199. Harg. Co. Lit. 47 ,a n . 12, and 486,

n. 13. The error seems to have arisen

from that fountain of errors, the dictums

ofjudges. It was an extra-judicial opinion

of Ld, Ch. J. Kelyng in 1 Szdı 440, und

has been adopted by Sir Will. Blackstone

(3 Com. 8) and others.
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porary charge and custody of such property. But it would seem

that a person's chariot, standing at a common livery stable, is lia-

ble to be distrained for rent due from the keeper of the stable.16

But, generally speaking, whatever goods and chattels are found

on the premises, whether they belong to the tenant or to a stran

ger, are liable to be distrained for rent ; otherwise a door would

be open to infinite frauds upon the landlord.

In relation to the beasts of a stranger found upon the land, a

distinction is to be observed, ifthey came there with the consent

of the owner they are liable to be distrained, but if they got upon

the land against his consent, they are not distrainable, till after

they have been levant and couchant (levantes et cubantes) on the

land, which in general is held to be one night at the least, nor even

then are they distrainable, unless, on notice, the owner neglects

to remove them, if they got upon the land in consequence of the

insufficiency of the fence. On the other hand, if they came upon

the land through the default of their owner, as by breaking a suf-

ficient fence, they are distrainable, immediately as they enter upon

the land. 17

4. Some otherthings are privileged by the ancient common law,

as the tools and utensils of a man's trade,-beasts of the plough,

and sheep.18 But as such things may be taken in execution for

debt, so they may be for distresses authorised by statute, which

partake of the nature of executions. The reason they were pri-

vileged seems to have been, that as the distress at the common

law was merely held in pledge, to enforce the payment of the rent,

and not taken as a satisfaction for its non-payment, the very end

of the distress would be counteracted, by depriving the party of

the instruments, and means of paying it.

5. By the common law nothing could be distrained for rent,

which could not be rendered again in as good plight, as when dis-

trained ; for the distress being only in the nature of a pledge, or

security, ought to be restored in the same plight, when the debt is

paid. Therefore sheaves of corn, &c. could not be distrained.

But by the act of 21st March, 1772,19 it is declared , that any cat-

tle or stock ofthe tenant, feeding and depasturing upon all, orany

part of the premises demised, and also all sorts of corn and grass,

hops, roots, pulse, or other produce whatsoever, which shall be

growing thereon, may be seized as a distress for rent arrear, and

sold towards satisfaction of the same ; and the purchaser of such

corn or other produce, shall have free egress and regress to and

from the same when growing, to repair the fences from time to

time, and when ripe, to cut, gather, make, cure, and lay up and

thresh, and after to carry the same away, in the same manner as

16. See the case of Francis v Wyatt,

3 Burr. 1498, where this subject is very

fully and ably discussed ; and in whichthe

court, after hearing two arguments, ap-

peared strongly inclined to support the

distress. Harg. Co. Lit. 48,b n. 14.

17. Harg. Co. Lit. 47,a n. 3.

18. 3 Black. Com . 9.

19. 1 State Laws, Sm. Ed. 371-2
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the tenant might have legally done had such distress never been

made.

6. Lastly, things attached to the freehold cannot be distrained,

as windows, doors, mill-stones and the like.

Neither are such things liable to be distrained if detached from

the freehold, for a temporary purpose, as the sash of a window to

be cleaned or repaired, or a mill-stone, thrown out for the purpose

of being picked.20

The law ofdistresses for rent is greatly altered from what it

was at common law. A distress is no longer taken as a pledge,

to enforcethe payment, but as a satisfaction for the non-payment of

rent.

Such distresses must be made in the day time, on the demised

premises, or upon commons appendant, or appurtenant thereto,

unless where the property has been clandestinely removed there-

from, to prevent the landlord from distraining, in which case he is

empowered,21 at any time within thirty days, to distrain the chat-

tels so removed, wherever they may be found ; unless the same

should have been sold bona fide, and for a valuable consideration ,

to one not party to the fraud, before such seizure.

The distress may be made by the landlord himself, or he may

empower any individual to make it as his bailiff. The agency of

a constable, or other peace officer, is not necessary till the time

whenthe goods are to be appraised.

The whole rent due ought to be distrained for at once ; and not

a part at one time and a part at another ; but if a distress made

for the whole, turns out to be insufficient, either from the circum-

stance of not finding a sufficient distress on the premises, or mis-

taking the value of the property seized, a second distress may be

made, to supply the deficiency.

A distress must be made for the precise sum due ; and the land-

lord cannot add interest, to the arrears of the rent. 22. Yet in an

action of covenant for rent, the jury are at liberty to give interest,

as they may upon an open account, where, by the usual course of

dealing, or by express agreement, a certain time is fixed for pay-

ment.23

Notice ofthe taking, with the cause ofthe distress, must ( at the

time of making it) be left at the mansion house, or other most no-

torious part of the premises charged with the rent ; and if the

owner ofthe goods shall not replevy the same, within five days, the

person distraining may, with the assistance ofa sheriff or consta-

ble, cause the distress to be appraised by two reputable freehold-

ers ; and such sheriff or constable may, after six days public no-

20. Gil . Distresses 13. For this reason

corn growing could not be distrained till

anthorised by the statute 11 Geo. II. c.

19, in England, and in Pennsylvania by

the act of1772.

21. By the act of 1772, § 5. These

provisions inthe § V. and §VI ofthe act.

are nearly copied from the stat. 11 Geo.

2, c. 19.

22. Bautleon & Smith, 2 Binney's Rep.

153.

23. 6 Binney's Rep. 159- Obermverv

Nichols.
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tice, sell the same for the best price that can be gotten therefor ;

and if there be any overplus after satisfying the rent, and the

charges of the distress, appraisement and sale, the same shall re-

main in the sheriff's or constable's hands, for the owner's use.

If distress be made when no rent is in arrear, the tenant shall

recover in damages double the value of the goods distrained, and

full costs.24
24

If a distress be excessive, the remedy is by special action on the

statute of Marlebridge.25

If a distress be driven out ofthe county, the party grieved shall

have a suit founded on the statute 1 & 2 P. & M. to recover the

penalty.26

By the act of 6 April, 1802, purchasers at sheriff's sale, after

receiving a deed, shall be considered as landlords, of tenants hold-

ing under the defendants in the execution . If the tenant shall

not, within three months after demand made, give security to such

purchaser, for the mesne profits and rents, that may accrue after

such notice, until the suit for the recovery of the possession be de-

termined, the purchaser may proceed by distress, for the recovery

of such mesne profits or rent."

24. 3 St. Laws, Sin. Ed. 371.

25. 3 Black. Com. 12.

26. 1 Com. Dig. 229..

DOWER.

* 9 HENRY III CAP. VII. A.D. 1225 M

A widow shall have her marriage, inheritance, and quarentine.

The king's widow, &c.

A WIDOW, after the death of her husband, incontinent, and

without any difficulty, shall have her marriage, and her inherit-

ance, (2) and shall give nothing for her dower, her marriage, or

her inheritance, which her husband and she held the day of the

death ofher husband, ( 3) and she shall tarry in the chiefhouse of

her husband by forty days after the death of her husband, within

which days her dower shall be assigned her (if it were not assigned

her before) or that the house be a castle ; (4) and if she depart

from the castle, then a competent house shall be forthwith pro-

vided for her, in the which she may honestly dwell, until her

M)"That partonly ofthis statute is in

force which provides, that a widow shall

tarry in the chief house of her husband

forty days after her husband's death,

within which days her dower shall be as

signed her." Report ofthe Judges.
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dower be to her assigned, as it is aforesaid ; and she shall have, in

the mean time, her reasonable estovers of the common ; (5) and

for her dower shall be assigned unto her the third part of all the

lands ofher husband, which were his during coverture, except she

were endowed of less at the church -door. (6) No widow shall be

distrained to marry herself:* nevertheless, she shall find surety,

that she shall not marry without our license and assent (if she hold

of us) nor without the assent ofthe lord, if she hold ofanother.

Hobart 153- Dyer f. 76-Plow. 32-Brb. Dower 101-Regist. fol. 175- Co. Lit.

32b-2 Inst. 16-19 H. 6, f. 14. See 17 Ed. 2, c . 4, for the oath ofwidows who hold

in capite, not to marry without the king's licence. *Add while she chooses to live

single . Fitz. Dower 194, 196. Enforced and amended by 20 H. 3, c. 1 , whichgives

damages to the widows who are deforced of their dowers.

This chapter of Magna Charta appears to be chiefly in affirm-

ance of the common law; and was probably designed to prevent

the abuses which had prevailed in respect to the assignment of

dower ; and possibly to enlarge the right.

Dower was intended for the sustenance of the widow, and the

nurture and education of the younger children. In those days

women very seldom had any personal estates, to entitle them to a

jointure upon the marriage ; and even where they might be enti-

tled to some small portion, it seems to have been contrary to the

customs of the northern nations for the husband to receive it. ¹—-

Amongst the Feudists the rule was, Nonuxor marito, sed uxori

maritus affert; and the reason was that the husband, and the eld-

est son of the family, being brought up in military exercise, the

wife and youngest sons tilled and improved the lands, and found

provisions for the army, in their expeditions, and having the third

part in labour, she had the third part of the feud for the mainte-

hance ofherself and her younger children, during her life.2

This legal provision for the maintenance of the wife, became

the more necessary, inasmuch as the husband was usually incapa-

ble of providing for her : the personal estates of the richest being,

at that period, very inconsiderable ; and before trusts were in-

vented he could give her nothing during his life-time ; nor could

he provide for her by will ; as lands could not be devised previous

to the statute of Hen. 8.3

"Marriage." In Ruffhead's edition, this is the translation

riven for maritagium," which is the word used in the original :

this, however, is not the true import of the word. In Domesday

book dower is called maritagium It properly signifies, a portion

of land given in consideration of the marriage. Such gifts usu-

1. " Apud Gothes non multer viro,

sed vir mulieri dotem assignat, neconjur

ob magnitudinem dotis insalescens, ali-

quandoexplacida consorteprotervaeva-

dat, atque in maritum daninari conten-

dat." Olaus Magn . Goth Hist. p . 285--

Barring, on the stat. 9,

BB

2. Spel. tit. Doariuln 175.

3. Co. Lit. 30.b in notis.

4. Co.Lit: 36 b
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ally were made by some relative of the wife, to the husband with

his wife, or to both of them ; as tuli viro et uxori suæ, et eorum

heredibus, or alicui mulieri ad sé maritandum : The gift might

be made either before, or at the time of, or after the marriage

contract. In case of issue born alive, the donation remained to

the husband during his life, and then reverted to the donor, unless

by the terms of the gift it were to descend to the heirs of the

donee ; but if there were no issue born alive , the land reverted to

the donor immediately on the death of the wife.

Maritagium was of two kinds : it was free, or not free, liberum,

or servitio obligatum . The words in liberum maritagium , in frank

marriage, are technical and cannot be supplied by words equipol-

lant; they create an estate of inheritance in the donees, who were

free from all secular services belonging to the lord of the fee, as

to perform no service down to the heir inclusive, and the fourth

degree.

Thesegiftsin maritagium corresponded in some degree with the

dower of the Civilians, which signified the portion which the wife

brought to her husband, either in land or personal estate ; of which

he had the usufruct during his life, without any power however to

aliene the land, and although he might transfer the personal pro-

perty; and upon the dissolution of the marriage contract, either

by the death of the husband or divorce , the whole reverted to the

wife." Donations inter sponsum et sponsam propter nuptias be-

gan about the time of Constantine, and were made before mar-

riage; but by the Justinian constitution they were good after

marriage, and were gifts from the husband to the wife, which upon

the dissolution of the marriage came back to the husband, as the

dower did to the wife. 8

The quarentine of the widow was declared, or perhaps first es-

tablished, by this statute. For according to the old law before the

conquest, it would seem that the widow was to continue in her

husband's house a whole year after his death , ( the annus luctus

mentioned in the Danish and , Swedish laws ) within which time

her dower was to be assigned, and if she married before the

expired, she forfeited her dower, and whatever her husband had

lefther.

year

Two reasons are assigned for the allowance of the widow's

quarentine, the one is , to prevent the imposition of a suppositious

child ; a deceit, as it is called, not unfrequently practised in those

times, as maybe inferred from the old writ de ventre inspiciendo.

Another and perhaps a better reason is, a compliance with decen-

cy and decorum upon so melancholy an occasion ; that widows,

who at such time are supposed to be under great affliction, may

not be compelled to appear abroad and struggle for a maintenance.

5. 1 Reeve 122, 297.

6. 1 Reeve 122,297.

7. Vin. 249-Honorius 114, 115----Cor-

vin 1. 23, tit. 3.

8. Vin. 15- fast. of Inip. law 43, 117,

118, 119.

9. Obs . onthe Stat 10.
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During her quarentine she shall have reasonable estovers, by

which is meant sustenance of the property of her husband ; in

other words, she is for that period to be supplied with all necessa

ries. If she be ousted of her quarentine, she is entitled to a writ

de quarentena habenda, directed to the sheriff, which gives him a

commission to make process against the defendant, returnable in

two or three days, and put her in possession.10

On the other hand, if she voluntarily abandon the house, she

cannot return, although within forty days ; so she loses her quar-

entine if she marries within the time.

It would have been useless to insert in the text the latter clause

of this statute, which provides, that widows shall not be distrain

ed to marry, &c. were it not that this furnishes additional evi-

dence, that the explanation given to the first part of the statute by

Sir Edw. Coke11 is incorrect. A widow might indeed have her

maritagium or land held in frank marriage ; but she could not

marry where she pleased, without any assent of her lord;" but

must obtain such consent, for which the lord took care to be well

paid.12

10. 2 Inst. 17-Hughes Com. on Orig.

Writs 194-Co. Lit. 34b- Fitz. N. B.

11. 2 Inst. 16.

12. Obs. on the Stat.

STATUTE OF MERTON.‡

20 HENRY III. CAP. I. A.D. 1235.

A woman shall recover damages in a writ ofdower.

FIRST, Ofwidows which after the death of their husbands are

deforced of their dowers, and cannot have their dowers or quar

entine without plea, whosoever deforce them of their dowers or

quarentine of the lands, whereof their husbands died seised, and

that the same widows after shall recover by plea ; (2) they thatbe

#Though called a statute, this, like

many others in this century, seems to be

merely an ordinance : the consent of the

commons being wanting. According to

Elfinge the distinction is this : "What

begun in the commons was only termed

apetition (for they had no power to or

dain) and what begun in the lords was

styled an ordinance. Actus parliamenti

was an act made by the lords and com-

mons; and it became statutum when it

received the king's consent." Elfinge p.

26-Bar. 35.

It is called the statute of Merton from

the parliament orrather council sitting at

the priory ofMerton in Surrey, which,

according to Dugdale, belonged to the

canones regulares. 2 Inst. 79- Barring-

ton 35- see 1 Reeve's E. L. 260.

Notwithstanding some of the priories

might have had very large and spacious

houses, yet it is not probable that there

could have been accommodation for what

is now called a parliament, with the inter-

vention ofthe commons. Bar. 35.

In all the ancientpalaces ofthe kings of

Engiand, there was a large room or hall

forthe accommodation of what was then

called a parliament, and which wentby

the game ofthe parliament chamber..
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convict of such wrongful deforcement, shall yield damages to the

same widows; that is to say, the value of the whole dowertothem

belonging, from the time of the death of their husbands unto the

day that the said widows, by judgment of our court, have recover-

ed seisin of their dower, &c . (5) and the deforcers nevertheless

shall be amerced at the king's pleasure.

Dyer 284, pl. 33-4 Co. 30-14 H. 8, c. 25—38 E. 3. 13-11 H. 4. 39- Fitz. Dower

21, 46, 59, 73-Fitz. Damage 10, 83, 119-3 Bulst, 278- V. N. B. fol. 7- Rast. Ent.

22-Co. Lit. 32b-2 Inst. 80-9 H, 3, st. 1 , c. 7. See 51 H. 3, st. 3---35 H. 3 , c. 12—

32 H. 8, c. 21-16 Car. 2, c. 6, assigning days in dower. 13 Ed. 1, st. 1, c. 4, for

the recovery ofdower notwithstanding a feigned recovery against the husbandby

default. 13 Ed. 1 , c. 34, for the loss of dower by adultery. 27 H. 8, c. 10, § 6, for

barring dower byjointure. 1 Ed 6, c. 12, § 17, securing dower notwithstanding
the treason or.felony of the husband. 5 & 6 Ed. 6, c. 11, § 13, altering the fore-

going. 3 Fac. 1, c. 5, § 13, barringpopishrecusantsfrom dower. And4 W. & M.

c. 16, § 5, securing dower to widow of mortgagear.

We have seen that by magna charta it was provided, that

widows should give nothing for their dower ; and further to secure

a prompt assignment ofdower, it was bythis statute declared, that

whosoever should deforce them of their dower should yield dama-

ges to the value of the dower, from the time of the death of the

husband: They were also to be in misrecordia regis.13

Damages are not recoverable either at the common law or under

any statutein a writ ofright ofdower; 14 but in an action of dow:

er, unde nihil habet, by this statute, damages are recoverable.

It is necessary to the entitling of a widow to damages, that she

should make a demand of dower, previous to the bringing of an

action of dower unde nihil habet; 15 otherwise, as the statute of

Merton only gives damages where a widow cannot have her dower

without plea, the heir may plead in bar of damages, that he has al-

ways been ready to assign dower. 16. To which the widow may

reply a demand, and ifissue be joined upon the replication , and it

be found for her, she will be entitled to damages. 17 A demand

in pais before good testimony is sufficient.18

There are in writ of dower unde nihil habet the words ultra

reprisas; and a deduction therefore ought to be made for land

taxes, repairs and chief rents.¹ ª

Notwithstanding the rule, that in a mixed action the damages

in a writ of enquiry ought only to be assessed to the time ofaward-

ing the writ, yet in an action of dower unde nihil habet it seems

damages shall be assessed to the time ofthe inquisition.20

It is necessary in this action , that the jury should find that the

husband died seised ; and for want of such finding, a judgment

for damages, was reversed.21

13. 1 Reeve's Eng. Law 262.

14. Sayer's Damages 23-1 Inst . 32.

15. Sayer's Damages2-1 Inst. 34.

16. 1 Inst. 24-Say. Dam . 25, 26 .

17. Say. 25, 26.

18. 2 Bac. Abr. 149.

19. 2. Barnes Notes 191. Peurice

Peurice-Say. 26.

20. 10 Rep. 117- Say. 27-1 Leon. 56.

21. 2 Bac. Abr. 149.
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The heir, upon the return of the summons (but not afterwards)

may plead tout temps prist. The feofee of the heir cannot plead

tout temps prist, because he had not the land all the time since the

death of the ancestor, and therefore she shall recover the mesne

profits and damages against him; and ifhe hath not provided his

indemnity and recompense against the heir, it is his own folly.22

Damages in dower unde nihil habet, are like damages in tres-

pass, which die with the party, and ifthe tenant dies before judg

ment for the damages, the judgment for the dower remains as at

the common law.23

If the widow recover, and thereupon errorbe brought andjudg

ment obtained, and after which she sues out a writ of enquiry of

damages, and before damages are actually assessed, the tenant

dies, the damages åre lost. A scire facias against the executor

or administrator is not maintainable.24.

To entitle the widow to damages, 'tis necessary the jury should

find the husband died seised . If the husband seised in fee aliens

and takes back an estate for life, the wife shall recover dower, but

no damages ; because his dying seised was only of an estate of

freehold; but if he had made a lease for years only, rendering

rent, she shall recover a third part of the reversion with a third

part of the rent, and damages.2

25

If dowerbe assigned to the widow, in consequence ofa decree

of a court of equity, she is not entitled to damages, for the statute

gives damages only where a widow cannothave her dower without

plea.26

It is demandable of the heir though he be within age and should

have a guardian. Not assigning dower upon request, is a refu

sal in law, so as to entitle the widow to damages.27

22. 2Bac. Abr. 149-1 Inst. 32.b

23. 1 Leo. 38-Atway v Roberts-3

Leo, 275- Say. 28.

24. 1 Leo. 38- Atway v Roberts- 3

Leo. 275- Say. 28 ,

725. Co. Lit. 3b in notis &c.

26. 1 inst. 35.- Say. Dam. 24.

27. 3 Leo 409-2 Bac, Abr. (Dower

1.) p. 150 in notis.

S EDWARD I. CAP . XLIX. A.D. 1975.

STATUTE OF WESTMINSTER THE FIRST.

The tenant's plea in a writ ofdower.

In a writ of dower, called unde nihil habet, the writ shall nor

abate by the exception of the tenant, because she hath received

her dower of another man before her writ purchased , unless he

can shew that she hath received part ofher dower ofhimself, and

in the same town, before the writ purchased.

2 Inst. 261-Regist. 170, 171-Fitz . Voucher 196- Fitz. Dower 75, 76, 86 , 89 , 114

-Kel. 128. See 13 Ed. 1, c. 4, where wife is endowable oflands recovered against

the husband by covin, &c. See also 4 & 5 W, & M. c. 16, for securing dower te

widows of mortgagor.
*
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At the common law, if a woman had accepted any part ofher

dower, though never so small, of any one tenant, in any one coun-

ty or town, she had no other remedy for the residue, but by a writ

of right of dower ; for if she brought a writ of dower unde nihil

habet, it was a good plea in abatement, that she had had accepted

such a part of such a tenant, in such a town or county, which be-

ing a great mischief to the women, is remedied by this statute,

which provides that it shall be no plea in abatement, to say that

she hath received part of her dower of any other person, before

the writ purchased ; and this extends as well to guardian in chiv

alry, as to the tenant oftheland, because such guardian is to ren-

der her dower.28

23. 2 Inst. 261-Brae. lib. 4, fol. 311,b¶15.

* 13 EDWARD I. STAT. I. CAP. iv. a.d. 1285AN

STATUTE OF WESTMINSTER THE SECOND.

Wherethe wife shall be endowable oflands recovered againsther

husband. Where the heir may avoid a dower recovered. A re-

medy for particular tenants losing by default.

•

In case where the husband, being impleaded for land, giveth up

the land demanded unto his adversary by covin ; after the death

of the husband, the justices shall award the wife her dower, if it

be demanded by writ. (2) But in case where the husband loseth

the land in demand by default, if the wife, after the death of her

husband, demandeth her dower, it hath been proved, that some

justices have awarded unto the woman her dower, notwithstand-

ing the default which her husband made, other justices being ofthe

contrary opinion, and judging otherwise. To the intent that from,

henceforth such ambiguity shall be taken away, it is thus ordain-

ed in certain, That in both cases the woman demanding her dow

er shall be heard. (3) And if it be alledged against her, that her

husband lost the land, whereof the dower is demanded by judg-

ment, whereby she ought not to have dower, and then it be en-

quired by what judgment, and it be found that it was by default,

whereunto the tenant must answer ; then it behooveth the tenant

to answer further and to shew that he had right, and hath in the

*.) This statute is in force, except that part which relates to proseedings in a writ

of right. Report of the Judges.

+7



DOWER. 188

foresaid land, according to the form of the writ that the tenant

before purchased against the husband. (4) And if he can shew

that the husband of such wife had no right in the lands, nor any

other buthe that holdeth them, the tenant shall go quit, and the

wife shall recover nothing of her dower ; which thing ifhe cannot

shew, the wife shall recover her dower. (5) And so in these cases

and in certain other following, that is to say, When the wife, be-

ing endowed, loseth her dower by default and tenants in free

marriage, by the law of England, or for term of life , or in feetail,

divers actions do concur for such tenants, when they must de-

mand their land lost by default: (6) And when it is come to that

point, that the tenants must be compelled to shew their right, they

cannot make answer without them to whom the reversion of right

belongeth; therefore it is granted unto them to vouch to warranty,

as ifthey were tenants, ifthey have a warranty. (7) And whenthe

warrantor hath warranted, the plea shall pass between him that is

seised and the warrantor, according to the tenor of the writ that

the tenant purchased there, and by which he recovered by default;

(8) and so from many actions at length they shall resort to one

judgment, which is this, That the demandants shall recover their

demand, or the tenants shall go quit. ( 12) And where sometime

it chanceth that a woman, not having right to demand dower, the

heir being within age, doth purchase a writ of dower against a

guardian, and the guardian endoweth the woman by favour, or

maketh default, or by collusion defendeth the plea so faintly,

whereby the woman is awarded her dower in prejudice of the

heir; ( 13) it is provided , That the heir, when he cometh to full

age, shall have an action to demand the seisin of his ancestor

against such woman, like as he should have against any other de-

forcor; yet so that the woman shall have her exception saved

against the demandant, to shew that she had right to her dower,

which if she can shew, she shall go quit and retain her dower,

and the heir shall be grievously amerced, according to the discre

tion of the justices ; and if not, the heir shall recover his demand,

&c. (14) In like manner the woman shall be aided , if the heir or

any other do implead her for her dower, or if she lose her dower

by default, in which case the default shall not be so prejudicial to

her, but that she shall recover herdower, if she have right thereto,

and she shall have this writ :
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II. Præcipe A. quod juste, &c. reddat B. quæ fuit uxor F. tan-

tam terram cum pertinentiis in C. quam clamat esse rationabilem

dotem suam, vel de rationabili dote sua, et quod prædictus A. ei

deforceat, &c. (2) And to this writ the tenant shall have his ex-

ception, to shew that she had no right to be endowed ; which if he

can verify, he shall go quit ; if not, the woman shall recover the

land whereof she was endowed before. (3) And whereas before

time, ifa man had lost his land by default, he had none other re-

covery than by a writ of right, which was not maintainable by any

that could not claim by meer right, as tenants for term of life,

in free marriage, or in tail, in which estates a reversion is reserv

ed ; (4) it is provided, That from henceforth their default shall

not be so prejudicial , but that they may recover their estate by

another writ than by a writ of right, if they have right. (5) For

land in free marriage, lost by default, such a writ shall be made :

Præcipe A. quod juste, &c . reddat B. manerium de D. cum per-

tinentiis, quod clamat esse jus et maritagium suum, et quod A. ei

anjuste deforceat.

(6) Likewise of land for term of life, lost by default, this writ

shall be made :

Præcipe A. quod juste, et sine dilatione, &c . reddat B. manerium

de D. cum pertinentiis, quod clamat tenere ad terminum vitæ suæ,

et quod prædictus . ei deforceat. Likewise,

(7) Quod clamat tenere sibi, et hæredibus de corpore suæ legi-

time procreatis, et quod prædictus A. ei déforceat.

The wife shallbe endowable, though the land be recovered against her husband by

sovin, or by default. 2 Inst. 347-14 II. 4, f. 31–50 Ed. 3, 1.7.- See 4 & 5 W, &

M. c. 16, § 5, securing dower to`widow ofmortgagor. Fitz . Dower 80, 140, 175.

A remedyfor tenants for life , &c, which do lose their land by default. Fitz . Voucher

16, 59 , 159, 145, 186, 261 , 275, 276, 309-11 Co. 62-Hob. 299. A woman's dower

recovered against her by default. 6 Co. 8-Co. Lit. 131 ,b 354,b 355,a 356.a Quod

ei deforceat for tenants in frank marriage. For tenant for life or in tail. Fitz. Quod

-i deforceat 1 , 2, 3, 4, 5, 6, 8, 9, 10, 11, 12, 13, 17- Cro. Car. 415-F. N. B. 155b-

Regist. 171,b 230- Rast. 491.

The mischief before this act was, that women were barred of

their dower, in consequence offeigned recoveries had against the

husbands by default. This statute enables them to obtain their

dower notwithstanding suchrecovery. Indeed before this statute,

if in an action of dower, the tenant pleaded a recovery against the

husband in bar, the demandant might reply that it was obtained

by fraud, or by collusion, or by consent of the husband : but if it
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were by default without covin, the better opinion was that it barr-

ed the woman.¹

* 13 EDWARD I. STAT. I. CAP. VII. A.D. 1285.

Admeasurement of dower for the guardian and the heir, and the

process therein.

A WRIT of admeasurement of dower shall be from henceforth

granted to a guardian ; (2) neither shall the heir, when he cometh

to full age, be barred by the suit of such a guardian, that sueth

against the tenant in dower feignedly, and by collusion , but that

he may admeasure the dower after, as it ought to be admeasured

by the law of England. (3) And as well in this writ as in a

writ of admeasurement of pasture, more speedy process shall be

awarded than hath been used hitherto ; (4) so that when it is come

unto the great distress, days shall be given, within which two

counties may be holden, at the which open proclamation shall be

made, that the defendant shall come in at the day contained in

the writ, to answer to the plaintiff ; at which day, if he come in,

the plea shall pass between them ; (5) and if he do not come, and

the proclamation be testified by the sheriff in manner abovesaid,

upon his default they shall make admeasurement.

Process in a writ ofadmeasurement ofdower or pasture-Fitz. Admeasure 3, 4, 5,

9, 10, 13, 17-7 Ed. 4. 22-18 Ed. 3. 30-Regist. 171, 297-2Inst. 367.

The writ of admeasurement of dower lies at the common law,

when the heir within age, or his guardian, assigns to the widow

more land in dower than she ought to have. It might be main-

tained by the heir when he attained his full age, or as some have

said, during his minority, where he himself had made assignment.

But as the law stood before this statute, if the heir within age as-

signed dower before the guardian in chivalry entered, the guardi-

an could not compel an admeasurement thereof. It was therefore

now enacted, that a writ of admeasurement of dower should be

granted to a guardian ; and in case he prosecuted the writ collu-

sively, the heir was not thereby barred from causing it to be ad-

measured, when he attained his majority.2

1. 2Inst. 349. B. tit. Admeasurement ofdower p. 348---

2. Co. Lit. 39a-2 Inst. 367-Fitz. N. 2 Bac. Abr. Dower (K) 151.

Се
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If the guardian assigneth more dower than he ought, and he die,

his heir shall have a writ of admeasurement.3

The writ of admeasurement of dower is vicontiel.“

13 EDWARD 1. STAT. I. CAP. XXXIV. A.D. 1285.(0

It is felony to commit rape. A married woman elopeth with an

advouterer. The penaltyfor carrying a nunfromher house..

Ir is provided, That if a wife willingly leave her husband, and

go away, and continue with her advouterer, she shall be barred.

forever ofaction to demand her dower, that she ought to have of

her husband's lands, if she be convict thereupon, except that her

husband willingly, and without coercion of the church, reconcile

her, and suffer her to dwell with him ; in which case she shall be

restored to her action.

If a wife elope with an advouterer, she shall forfeit her dower-1 Inst. 32-Regist.

57-2 Roll. 247-9 Ed. 4, f. 26-Pro. Coron. 203- Dyer 256--Fitz. Dower, 41,72,

94, 119, 153-Fitz. Act. sur le stat. 12, 37.

At the common law elopement was no bar to dower, although a

divorce a mensa et thora causa adulterii had been obtained.5

The words of the statute are in the conjunctive, " si sponte re-

liquerit, et abierit, et moretur, &c. yet she shall lose her dower,

though she be carried off forcibly, if she remain willingly with the

adulterer.6

It is not necessary that she should reside with the adulterer, in

order to bar her of dower, under this statute.

3. 2Inst. 367.

4. Fitz. N. B. 348.

5. Co. Litt. 33b- 2 Inst. 433.

o)"Thatpartonly of this statute is in

force, which enacts, that, if a wife wil

lingly leave her husband and go away,

and continue with her advouterer, she

shall be barred forever of action to de-

mand her dower that she ought to have

ofher husband's lands, ifshe be convict-

ed thereupon, except that her husband

willingly reconcile her, and suffer her to

dwell with him, in which case she shall be

restored to her action." " Report ofthe

Judges.

6. 2 Inst. 433- Vide Dyer 107. Apre-

cedent of such an elopement pleaded, and

issue taken upon the reconciliation ofthe

husband, and there heldthat the husband

cannot give in evidence any elopement

but that pleaded. See also, The singular

grant ofJohn Cancoys, transferring his

wife to one W. Paynel, set forth in the

replication of the demandant to the plea

ofelopement. It was held that the grant

was void. 2 Inst. 433.
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Doweris that portion ofthe lands and tenements ofthe husband,

to which, at his death, the wife is entitled, to hold for the term of

her life.

To the consummation of dower three things are necessary ; viz.

1, Marriage-2, seisin-and, S, death of the husband. The

seisin may be either in deed, or in law. But of a seisin for an in-

stant, as a vehicle of conveyance, a woman shall not be endowed. "

There are five species of dower mentioned by Littleton . 1. By

the common law. 2. By custom of particular places. 3. Ad

ostium ecclesiæ . 4. Ex assensu patris. And, 5. De la pluis beal

This latter species of dower, being a consequence of the military

tenures, was abolished with them.10 Dower, bythe common law,

will be more particularly noticed hereafter. By custom of parti-

cular places in England, a woman might be endowed of the whole,

of a moiety, or of but a fourth-part, of the husband's lands. ¹¹

Dower ad ostium ecclesiæ, or at the church door, was anciently

the most usual kind of dower. It was made at the time of the

marriage ceremony : Whenthe husband ( being of full age) openly

declared the quantity and certainty of the lands, which his wife

should have. He could not, in the times of feudal rigor, endow

her with more than a third part of his lands , though she might be

endowed with less. 12 The dower ex assensu patris (with the as-

sent of the father) is a species of dower ad ostium ecclesiæ. It

was made upon the like occasion, and at the same place, by a son,

who upon his marriage, endows his wife, with his father's consent,

of a parcel of his father's lands. 13 The two latter kinds of dower

were considered preferable to dower at the common law, which

was to be assigned to her by the heir, or his guardian, whereas

the others being expressly designated and set apart bythe husband

in his life time, the widow might enter upon the lands without any

assignment. It was formerly held that this specific endowment

could not be evaded. But in the time ofEdw. IV. we find it laid

down by Littleton, that a woman might be endowed ad ostium

ecclesia with more than a third part of her husband's lands, and

of whatever she might be so endowed, she might after her hus

band's death elect to accept or refuse such dower, and claim her

dower at the common law. This state of uncertainty is supposed

to be the reason that those specific dowers ad ostium ecclesiæ and

ex assensu patris, have fallen into disuse.14

Bythe common law the widow was dowable of one third part

of such estates of inheritance, whereof the husband was seised at

the time of the marriage and of none other. 15 But the statute 9

H. III. c. 7, would seem to have extended the right of dower, to

all such lands as the husband was seised of at any time during the

coverture.16 Notwithstanding this provision however, the claim

7. Co. Litt. 31 .

8. Co. Litt. 31-see 2 Black. Com. 132

--Cro. Eliz. 503.

9. Co. Litt. 31 , 32, 33, 34 , 35.

10. ib.

11. ib.

39.b

33.b

12. 1 Reeve Eog. Law. 100.

13. 3 Black. Com. 133.

14. 2 Black. Com. 135.

15. 1 Reeve's Eng. Law 100-Glanv.

1. 6 , c. 1.

16. 1 Reeve's Eng. Law 212. This

part of the statute is not reported to be

in force -Possibly it was overlooked.
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•

ofdower was still held to be limited to the freehold of which the

husband was seised at the time of the espousals. 17 And so the

law appears to have been considered till the 13th year of Edw. I.

Between that period and the latter part of the reign of Edw. III.

a different doctrine prevailed : how it originated is not ascertain-

ed ; but it became thoroughly established that the wife was en-

titled to be endowed ofthe third part of such lands or tenements

ofwhich her husband was at any time during the coverture, seised

in fee-simple, fee-tail-general, or as heir in special tail; and

such is the law at the present day.18

If the lands and tenements be susceptible of division, a third

part shall be allotted to her by metes and bounds : if they cannot

be divided still she shall be endowed in a special and certain man-

ner, as if a mill ; she shall have the third toll-dish, or the whole

mill every third month; so she shall have the third part of the

profits ofa fair or office, &c.19.
"

Generally speaking, she is entitled to be endowed according to

the value of the lands, at the time her husband's interest therein

ceased ; whether by feoffment in his life time, or by his death.

But herein a distinction is to be taken, between improvements

collateral to the land, as buildings; and those which arise from

cultivation; and as to the latter, between the improved value in

the hands of a feoffee of the husband, or in the hands of the heir.

To collateral improvements she has no claim ; but, if the land will

admit of division, she shall be endowed of the third part, salvis

ædificiis, and it is said, if such buildings enhance the value ofthe

circumjacent lands , of which she is endowable, that she shall not

recover damages ; 20 and ifthe lands so improved will not admit of

division, she shall be endowed of a third of the value, exclusive of

the improvements.

As to improvements arising from cultivation, it seems she

will not be benefitted by those which may have been made by the

feoffee ofher husband ; but ought to recover the land according to

the value at the time of the feoffment, or at least not exceeding

such value ; for the heir is not bound to warrant, except accord-

ing to the value at the time ofthe feoffment ; and it would not be

reasonable that the widow should recover more against the feoffee

than he could recover in value.21 ?

But it would be otherwise ifthe heir should improve the value,

by cultivation. As ifthe land be marsh, at the death of the hus-

band ; and the heir, by his industry, makes it good meadow, the

widow shall have one third of the land, in its improved state.22

For it was the duty of the heir to have assigned dower presently

17. Bracton, pursuing the idea of Glan-

ville, defines dower to be the thirdpart

of all the lands and tenements, which a

man had in his demesne, and infee, of

which he could endow his wife, on the

day of the esportsals. Brac. 1. 2, c. 39,

p. 92, ¶ 2.

18. 3 Reeve Eng. Law 332, 3-Co.

Lit. 31.

19. Co. Lit. 32.b

20. Hughes' Com. on orig. writs c.-39,

p. 196.

21. Harg. Co. Lit. in notis-Hal. MSS .

22. Hughes' Com. on orig. writs 196

Harg. Co. Lit. 32a- 2 Inst. 81 .
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on the death of his ancestor ; and it was his own folly to improve

lands which he wrongfully withheld from the widow.

If the land be impaired in value, in the time of the heir, the

widow shall be endowed according to the value, as it was at the

death of her husband ; unless the delapidations were voluntarily

by the heir, in which case she shall recompense herself in damages

againsthim.23

Yet ifthe feoffee ofthe husband pull down houses, or otherwise

voluntarily impair the value of the property in the life time of the

husband, the widow has no remedy, because the destruction took

place before her title was consummate.2
24

The remedy for dower was either by writ of right of dower,

or by writ of dower unde nihil habet : It became necessary to have

recourse to the former when she had a part of her dower from the

same tenant in the same ville.25 1

The writ of dower unde nihil habet, is in common use at present.

It is a writ of right, in its nature ; and lies in all cases (with the

exception above noticed) where dower is withheld.26

Dower maybe barred in several ways. 1. By elopement, as has

been remarked, under the statute, 13 Ed. 1 , st. 1 , c . 34. 2. By

divorce, a vinculo matrimonii. S. Aliening the land for a great-

er estate than the dowager hath therein, is a cause of forfeiture by

the statute of Gloucester c. 7. The provisions whereof are

amended and enforced by 11 Hen. VII . c. 20.28 4. Alienage is

also a bar to dower. On this latter subject a case of considerable

difficulty occurred in New York. John Kelly, a native of Ireland,

removed to New York in 1760, where he continued to reside till

his death in 1798. He left a wife in Ireland at the time he re-

moved from that country, having been married in 1750 : his wife

was a native of Ireland, and never left that country, but continued

a subject ofthe king of Great Britain . It was heldby the Supreme

court that the wife of Kelly, being an alien, could recover dower

of those lands only of which Kelly was seised beforethe American

revolution, or the 4th July, 1776; and not of those which he ac-

quired after that period . From this opinion of the Ch. Justice one

of the associate judges dissented, and held that she might recover

dower of all the lands, of which the husband was seised at any

time during the coverture.

L

Radcliff, Just. observed, " In general the severance or revolu

tions of empire ought not to affect the rights of individuals with

regard to property, and I consider it not material whether the

right be contingent or absolute. It is sufficient that it had a com-

mencement or inception, and actually attached to a specific sub-

ject. Had Kelly, previous to July '76, returned to Ireland, and

never become a citizen of the United States, his rights to the lands

23. 2 Bac. Abr. tit. Dower B. 5, p. 129.

24. 2 Bac. Abr. tit. Dower B. 5, p. 129.

-Perkins $29.

25. Fitz. N. B. 16, c. 3-Black. Com.

183-2 Inst. 261- Reg. 3

26. Fitz. N. B. 346-3 Black. Com . 185:

28. Seethe stat infra, tit. Estatesfor

life, &c.
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"

here vested, previous to that period , would not have been impair-

ed by the revolution. And if so, it would seem equally reasonable

that the contingent right ofthe wife should not be affected . Why

should the alien husband acquire by the revolution a greater power

over the estate, merely because his wife was an alien also ?"

Although the right of Kelly to land acquired previous to the

revolution, would remain, yet his ability to acquire a title to more

land here would have been done away, in consequence ofhis being

an alien. And if he being an alien could acquire nothing, would

not the same reason exclude the wife from obtaining any interest

in lands here ? This appears so obvious, that the judges who con

ceived she might acquire an interest in lands here, to which her

husband obtained title, would not consider her as an alien, but

maintained that her residence in Ireland, in legal construction,

must be dictated by her husband, and that her domcil constructively

is that ofher husband.29

5. Another,and the most usual in England.is by ajointure, which

is defined to be, " A competent livelihood of freehold for the wife

oflands and tenements, to take effect in profit or possession, pre-

sently after the death of the husband, for the life of the wife at

feast." 6. A woman may also be barred of dower by levying a

fine, or suffering a common recovery ofthe lands during the cover-

ture. 7. In Pennsylvania, a woman may be barred of her dower

by joining her husband in a deed of conveyance of the land.31

A custom prevailed in Pennsylvania from a very early period,

perhaps from its first settlement as a province, for the husband

and wife to join in a deed of conveyance ; and such joint deeds

ofconveyance were, according to the custom, valid even to trans-

fer the estate of the wife, and of course they must have been suffi

cient a fortiori to extinguish her claim to dower in the lands of

the husband. Such deeds were sometimes acknowledged before

a justice of the peace, who examined the woman separate and

apart from her husband, and certified such examination under his

hand and seal.32 But such separate examination seems not to

have been deemed essential, for in Lloyd's Lee v Taylor, 33 it is

stated to be the constant usage of the province, for femes covert

to convey their estates, by joining their husbands in a deed with-

out an acknowledgement, or separate examination.

Conveyances by fine seem to have been almost unknown. It

appears by the case of Davis v Turner, determined in 1764, that

but two fines had ever been levied in Pennsylvania, and it is said ,

arguedo, that they probably could not be levied at an early period

for want of skill. There might have been other reasons . The

british statutes on this subject were in force ; but the rules ofcourt,

29. 2 Johnstone's Rep. 29-Kelly wi-

dow v Harrison-vide ante, tit. Alien,

p. 18.

31. Bythe act of 4th April, 1797, dow-

ermay also be barred, by the acceptance

of lands devised to a woman, by the bus.

band, although it were not expressed in

the will that such devise shall be in satis-

faction of dower. St. Laws.

32. Davy& Ux. v Turner, 1 Dal . 11.

36. 1 Dal. 17.
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which in England had moulded this mode of conveyance in such a

way as to subserve the ends of justice and expedience, were not

adopted by our courts.

Doubts, however, have been entertained as to the legality of

transfering the estates of inheritance of the wife, in the way that

has been mentioned. Hence the legislature were induced to pass

the act of24 February, 1770.34 The obvious intent of which ap-

pears to be, to prescribe a method of conveying the estates of

femes covert merely. The first section recites the custom which

had prevailed, and confirms conveyances theretofore made in pur-

suance ofit. The words ofthe second section are- II, And in

order to establish amode, by which husband and wife may hereafter

convey the estate ofthe wife, Be it enacted, That where any hus-

band and wife shall hereafter incline to dispose of and conveythe

estate of the wife, or her right of, in, or to any lands, tenements, or

hereditaments whatsoever, it shall and may be lawful to and for

the said husband and wife to make, seal , deliver, and execute any

grant, bargain and sale, lease, release, feoffment, deed, convey-

ance, or assurance in the law whatsoever, for the lands, tenements

and hereditaments, intended to be bythempassed and conveyed,

and, after such execution, to appear before one of the judges of the

Supreme Court, or before any justice ofthe county court ofCom-

mon Pleas of and for the county where such lands, tenements or

hereditaments shall lie, and to acknowledge the said deed or con-

veyance ; whichjudge or justice shall, and he is hereby authorised

and required to take such acknowledgment, in doing whereof he

shall examine the wife separate and apart from her husband, and

shall read or otherwise make known, the full contents of such deed

or conveyance to the said wife; and if, upon such separate exami-

nation, she shall declare that she did voluntarily, and of her own

free will and accord, seal, and as her act and deed, deliver the

said deed or conveyance, without any coercion or compulsion of

her said husband, every such deed or conveyance shall be, and the

same is hereby declared to be, good and valid in law, to all intents

and purposes, as if the said wife had been sole, and not covert, at

the time of such sealing and delivery, any law, usage and custom

to the contrary in any wise notwithstanding." This language is

so explicit that it seems not easy to conceive how, without a de-

parture from the plain meaning of words, the act can be applied

to conveyances of estates of the husband. Can it be that the

words " estate ofthe wife, or her right of, in, and to any lands,"

were intended to comprehend her claim to dower in the lands of

ber husband ? To attribute such a meaning to them seems to be

refining too much in the construction of an act ofthe legislature ;

and departing from the ordinary import of language. What is

this claim to dower in Pennsylvania during the life time of the

husband ? A mere contingent interest, not depending solely on

survivorship, but liable to be defeated, at his pleasure, by acts in

34. 1 State Laws, Sm, Ed. 307.
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his life time, or by occurrences which may take place after his

death. If the husband mortgage the lands without her concur-

rence, the claim to dower is defeated.35 If after the husband's

death, the lands be sold under an order of the orphans' court, for

the payment of debts, there can be no claim to dower.36
So a

sale by an executor, to whom lands are devised, for the payment

of debts, bars the widow's dower.37

It was formerly held in England, that a married woman did not

har her right to dower by joining her husband in a fine; because

until the death of the husband she had not even a right of action ; 38

but it has since been held that she is thereby barred from claiming

her dower out of the lands comprised in the fine, because she hav

ing nothing in the lands in her own right, her joining her hus-

band in a fine of them could be for no other purpose than that of

barring her from claiming dower. 391

It has, however, been made a question, upon which a conside-

rable diversity of opinion has prevailed , whether this act is con-

fined to conveyances of the inheritance of the wife, or embraces

also conveyances of the lands of the husband, wherein she might

have a claim to dower.

Another and a very important question has arisen as to the form

of the acknowledgment of deeds under this act.

The first case on this subject, in the supreme court, was that of

Watson v Bailey, 40 which came before the court on an appeal

from the decision of Ch. Just. Tilghman, at a circuit court in Lan-

caster county. This was a bargain and sale of the wife's land,

executed by the husband and wife, who, on the day on which the

deed was executed , appeared before a judge ofthe common pleas,

who indorsed upon the deed the following certificate, " Lancaster

county, ss . Personally appeared before me the subscriber, one of

the justices ofthe court of common pleas for the county aforesaid,

the within named James Mercer and Margaret his wife, and ac-

knowledged the above written indenture to be their act and deed,

and desired the same might be recorded. She, the said Margaret,

being offull age and by me examined apart. In testimony where-

of I have hereunto set my hand and seal this 20th day of May,

A.D. 1785."

The chiefjustice held that the acknowledgment was defective,

and that therefore it did not pass the estate ofthe wife. And he

refused to admit parol evidence of the declarations of the wife,

that she had executed the deed voluntarily, and that if that was

not sufficient, she would execute and acknowledge it over again,

or do any other act to make the deed good,

35. 2 Dal 127.

36. 2 Dal. 127, Scott v Crosdale.

37. 2 Dal. 127.

38. 10 Co. Rep. 49b-Glan. lib. 11, c. 3.
39. 1 Cruise on Fines 184.

40. 1 Binney Rep. 470. This case was

decided by judges Yates and Smith-

Judge Brackenridge, though in court,

took no part in the cause, having on the

circuit ruled the point differently from

the chiefjustice.
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The next case was that of Kirk v Dean,41 which came before

the court on a case stated to be considered as a special verdict, by

which it appeared that the husband and wife by deed conveyed

the premises, being the estate of the husband, but the wife never

acknowledged the deed..

In this case theopinion of the chief justice, in which Bracken-

ridge, J. concurred, was, that the right of dower of the wife was

unimpaired by the deed which she did not acknowledge . And

such was the decision, contrary to the opinion of Yates, J. who

adhered to the opinion which he had formerly given;42 in which

the late judge Smith had entirely concurred, that the act applied

only to conveyances ofthe estate of inheritance of the wife.43

The case of MIntire's Lee v Ward,44 is the next in order,

where the acknowledgment was made in the state of Maryland,

where the parties then resided. The certificate indorsed was in

the following words : " Baltimore county, sst. On the 17 day

of February, 1779, before us the subscribers, two of the justices

of the peace for said county, came William Neill and Isabella his

wife, and acknowledged the within indenture of bargain and sale

to be their act and deed, according to the true intent and mean-

ing thereof; and the lands and premises therein mentioned to be

bargained and sold, with all and every the appurtenances, to be

the right, title, interest, estate, and property of the within named

Samuel Todd, his heir and assigns forever. And the said Isabella

being by us privately examined apart fromher said husband, and

out of his hearing, acknowledged that she joined in the execution

of the within deed of bargain and sale of her own free and volun-

tary will and accord, without being thereto compelled or induced

by any fear, threats or ill-usage of her said husband, or through

fear of his displeasure . Acknowledged before JAMES COLHOON,

PETER SHEPHERD."99

In this case it was contended on the authority of Watson's Lee

v Bailey,45 that a certificate of the acknowledgment must set

forth that the contents of the deed were made known to the wife.

But the court overruled the objections , and said it was not neces-

sary that the form of words of the act of 24th February, 1770, in

relation to acknowledgments by femes covert, should be used by

the magistrate ; it is sufficient if the directions of the act are sub-

stantially complied with ; and therefore if it appears from the

whole certificate, that the contents of the deed were known to the

wife, it is as effectual as if the magistrate had certified that he

read, or otherwise made known to her. Hence if it is said that

she acknowledged the premises " within mentioned," or the like,

to be the right, &c. of the grantee, it is good.

The last decision reported on this subject, is that of Shaller v

Brand.46

41. 2 Bin. Rep. 341.

42.

43.

44. 5 Binney's Rep. 296.

5. 1 Bin. Rep. 470.

45. 6 Bin. Rep. 445.

D D
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In that case the certificate was, that the grantors appeared " and

severally acknowledged the said indenture as their act and deed,

and desired that the same might be recorded as such ; she, the

said Catharine, being of full age, separate and apart from her said

husband by me examined, and the full contents made known to

her, voluntarily consenting thereto." The court held that the

certificate of acknowledgment was sufficient: and the chiefjustice

observed, " We have always declared, that it was sufficient if the

law was substantially complied with; and on any other principle

of construction the peace ofthe county would be seriously affect-

ed, as the certificates of acknowledgments of deeds , have general-

ly been drawn by persons who were either ignorant of, or disre-

garded the words ofthe act of assembly." And Yates, J. in de-

fivering his opinion in this case says. "if a rigid pursuance of the

form prescribed in the act be absolutely necessary (to bar dower)

I have no scruple in saying that nineteen deeds out of twenty,

which I have met with, since the passing of that law, would be

found miserably defective."

Brackenridge, J. observes, " Had it been a new case, I would

have taken one of the extremes, either that a certificate of the

acknowledgment as evidence need not specify more than that it

was acknowledged, or that it should pursue the words of the act

ofassembly, in form as well as substance. For between these

two there will be much room for litigation, as to what shall be

considered substance."

"Iliacos intra muros peocatur et extra."

"In consideration of a communis error, if it was one, and that

estates were holden where certificates of acknowledgment fell

short of a recital of the words ofthe act of assembly, which I take

to have been directory to the officer, I would have held it good. I

would have thought that a certificate that the writing had been

acknowledged by the feme covert in due form of law , as was the

case in Watson v Bailey, or according to the act of assembly in

that case made and provided, was sufficient, I would have applied

the maxim, omnia rite et solemniter acta præsumuntur. The

officer is presumed to obey his instructions and to do his duty."

That the act was directory to the officer seems evident from the

words of it. And to require that a certificate ofthe acknowledg-

ment should set forth all that the act requires to be done by the

officer, would form a striking contrast with the construction which

the english courts have put upon the statute de modo levandi fines.

Which, like our act of 1770, was passed to protect the inherit-

ances of married women.

The common notion of a fine's owingits efficacy in barring mar-

ried women, to their secret examination bythe judges, or commis-

sioners, is incorrect.47 A married woman might appointher hus-

band, as her attorney, to levy a fine forher, from which it may be

concluded that the private examination of a married woman was

47. Harg. Co. Litt. 121,a n . 1-Cruise on Fines 181 .
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not a necessary circumstance at common law, and was possibly

first prescribed by the statute de modo levandi fines.** This

statute requires that the examination should be had in the pre-

sence of at least four ofthe justices ofthe bench, and not other-

wise."
"And if a woman covert be one of the parties, then she

must be first examined by four of the said justices, and if she doth

not assent thereto the fine shall not be levied ."

This statute is directory to the judges who take the examina-

tion, and the concord or acknowledgment of the fine never sets

forth the private examination, but simply states " that the said A

B. and H. his wife, have acknowledged the aforesaid tenements to

be the right of C. D. as those which, &c .' And if those en-

trusted to take the examination, should so far disregard their duty

as to allow a married woman to acknowledge a fine without being

examined, it will bind both her and her heirs forever. 50

9949

The fact that a person has been admitted to levy a fine being

once upon record, such person is presumed to be free from all

legal defects and disabilities, against which legal presumption no

averment can be received.51

The concord, or acknowledgment of a fine, is analogous to the

certificate ofacknowledgment under our act of assembly 2

The statute required that the parties should appear personally

in court, that the judges might have an opportunity of examining

their age and capacity. But the great inconvenience of obliging

old and infirm persons to travel from the most remote parts of the

kingdom to Westminster, occasioned what is called the statute of

Carlisle, 15 Ed. II.53 In consequence of which, upon a sugges-

tion ofinfirmity, which is seldom true, but made to save the trou-

ble and expense of travelling, a special commission issues out of

chancery, directed to certain commissioners, to take and certify

the acknowledgment of the parties . Though the statute directs

that the acknowledgment shall be taken by two of the justices, or

by one ofthem attended by an abbot, or knight, yet writs of dedi-

mus potestatem, were frequently directed to persons of inferior

quality, from whence abuses arose which gave rise to a rule of

court Pach 43 Eliz. which restricted the taking of such acknow-

ledgments by some of the justices of the one bench or the other,

or barons of the exchequer, or sergeant at law, or knight who was

of the quorum . Yet custom has so far prevailed against the posi

tive provisions, as well of the statute as the rule, that although

knight is usually named in the writs of dedimus potestatem, yet

he is seldom one of those who take the acknowledgment of fines.

48. See the statute under tit. FINES bar herself by a deed enrolled, on which

Cruise on Fines 181-2.*

49. 2 Black. Com. Append. 17.

50. Cruise on Fines 100-3 Atk. 712-

2Inst. 515.

51. 1 Cruise on Fines 100.

52. Bythe custom of London and seve-

ral other cities, a married woman may

she is privately examined ; and this cus-

tom was confirmed in the reign of Hen.

8, by a positive statute . Boh. Priv. Lon.

--Bro. tit. Custom pl . 39--Idem tit. Fait.

Inrof . pl. 15-34, 35 Hen. 8, c. 22-1

Cruise on Fines 182.

$3. See the statute uit. Fines,
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The authority is usually delegated to private persons, whoit may

be supposed are, not unfrequently, equally ignorant of their duty,

and careless in the discharge of it.

With a view to greater circumspection in taking the acknow-

ledgment, several rules of court have been made, one the 13 Geo.

1. requiring that some one present at the acknowledgment, should

appear in court and testify in relation to it. But this being at

tended with inconvenience, a rule made H. 17 Geo. 2, substituted

an affidavit for a viva voce examination. And further provision

as to the substance ofthe affidavit, was made H. 26 & 27 Geo. 2.

Yet where fines have been acknowledged out ofthe kingdom, the

judges have remitted the strictness of these rules . And probably

these rules would never have been made, had the examinations of

married women been taken only before the judges of the superior

courts, or even before any judicial magistrate. As our act de-

clares what shall be done, but not what shall be certified, by the

judge or other magistrate who takes the examination, if it be re-

quired that he should certify that he had discharged one part of

his duty, there seems to be no good reason why he should not be

equally obliged to certify that he had discharged his duty in every

particular. That he should not be obliged to certify ( as the rule

of H. 17 Gea. 2, obliges the commissioners to attest) that the par-

ties were of full age and competent understanding. For surely

the rights ofinfants, and of persons non compotes mentis, are no

less entitled to protection than those of married women.

ESSOIN.

† 52 HENRY III. CAP. XIII. A.D. 1267.

After issue joined there shall be but one essoin, or one default.

AND it is to be known, after that a man hath put himself upon

any enquest, the which hath or must pass in such manner of writs,

he shall have but one essoin, or one default ; so that if he come

not at the day given to him by the essoin, or make default the se-

cond day, then the enquest shall be taken by his default, and ac-

cording to the same enquest they shall proceed to judgment. (2)

And ifsuch enquest be taken in the county, before the sheriff or

coroners, it shall be returned unto the king's justices at a certain

day; and ifthe party defendant come not at that day, then, upon

his default, another day shall be assigned to him after the discre-

tion of the justices ; and it shall be commanded to the sheriff,

1. ...



ESSOIN. 192

* that he cause him to come to hear the judgment, if he will, ac-

cording to the enquest ; at which day, if he come not, upon his

default they shall proceed to judgment. In like manner it shall

be done, if he come not at the day given unto him by his essoin.

* For that he cause him to come, read that he cause him to come at that day- see

c. 20 & 3 Ed. 1, c. 42, 43, 44—6 Ed. 1 , c. 8 & 10-13 Ed. 1 , st . 1 , c. 17, 27 & 28–

12 Ed. 2, st. 2—5 Ed. 3, cap. 6-9 Ed. 3, cap. 3, forfurther regulations ofessoins.

The mischief before this statute was the great delays to which

plaintiffs were subjected in personal actions ; and this statute was

meant to afford a remedy.

1..

3 EDWARD I. CAP. XLII. A.D. 1275.

Certain actions wherein after appearance the tenant shall not be

essoined.
222 25

FORASMUCH as in a writ of assise, attaints, and juris utrum,

the jurors been often troubled by reason ofthe essoins oftenants ;

it is provided, That after the tenant hath once appeared in the

court, he shall be no more essoined, but shall make his attorney

to sue for him, if he will; and if not, the assise or jury shall be

taken through his default.

Fitz. Essoin 52, 55 , 56 , 63, 64-52 H. 3, c. 13 & 20. See 13 Ed. 1, st. 1, c. 27 &

28, which takes essoinfrom demandants also. 2 Inst. 248. Likewise 6 Ed. 1 , c. 8

& 10-13 Ed. 1, c. 17-12 Ed. 2, st. 2-5 Ed. 3, c. 6-9 Ed. 3, c. 3, forfurther re-

gulations of essoins.

† 3 EDWARD I. CAP. XLIII. A.D. 1275.

There shall be no fourcher by essoin.

FORASMUCH as demandants be oftentimes delayed of their right,

by reason that many parceners be tenants, of which none may be

compelled to answer without the other, (2) or there may be many

jointly enfeoffed (where none knoweth his several) and such ten-

ants oftentimes fourch by essoin, so that every of them hath a se

veral essoin ; it is provided, That from henceforth such tenants

shall not have essoin, but at one day, no more than one sole tenant

f

こ
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should have; so that from henceforth they shall no more fourch,

but only shall have one essoin.

Hob. 8, 46-Fitz. Essoin 82, 119- Fitz. Foucher 3, 4, 10, 13, 14- Bro. Foucher

20-2 Inst. 250. Confirmed by 6 Ed. 1 , st. 1, c. 10, and extended to where a man

and his wife are impleaded.

3 EDWARD. I. CAP. XLIV. A.D. 1275.

In what case essoin ultra mare shall not be allowed.

FORASMUCH as divers persons cause themselves falsely to be

essoined, (for being over the sea) when indeed they were within

the realm the day of the summons ; it is provided from henceforth,

That this essoin be not always allowed, if the demandant will

challenge it and will be ready to aver that he was in England the

day ofsummons and three weeks after ; (2) but shall be adjourn-

ed in this form : That ifthe demandant be readyto a certain day,

by averment of the country, or otherwise as the court shall award

to prove that the tenant was within the four seas the day that he

was summoned, and three weeks after, so that he might be rea-

sonably warned by the summons, the essoin shall be turned into

default; (3) and that is to be understood only before justices.

2 Ins 151. Seethe references to the foregoing chapters.

† 6 EDWARD I. CAP. X. A.d. 1278.

The husband and wife being impleaded, shall not fourch by

essoin.

WHEREAS it is contained in the statute of the king that now is,

that two parceners, or two that hold in common, may not fourch

by essoin, after that they have once appeared in the court: (2) It

is provided, That the same be observed and kept, where a man

and his wife be impleaded in the king's court.

Fitz. Essoin 5, 62–52 H. 3, c. 13 & 20—3 Ed . 1 , c. 43 & 44—2 Inst 320. See 13

Ed. 1, c. 17-12 Ed 2, stat. 2-5 Ed. 3, c. 6, forfurther regulations ofessoins.
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!

† 13 EDWARD L. GAP. XVII. A.D. 1285.

In what case essoin De malo lecti doth lie, and where not,

In the circuit ofthe justices an essoin de malo lecti shall not be

from henceforth allowed for lands in the same shire, unless he

that caused himself to be essoined be sick indeed ; (2)for ifthe

demandant except, that the tenant is not sick, nor in such plight

but that he may come before the justices, his exception shall be

admitted. (3 ) And if it can be so proved by enquest, the essoin

shall be turned to a default. (4) And from henceforth such essoin

shall not lie in a writ of right between two claiming by one de-

scent.

Fitz . Essoin 176, 186, 187, 188, 189, 190, 192, 193, 194, 196, 197–52 H.`s, c. 13 &

20—3 Ed. 1 , c. 42, 43 & 44-6 Ed. 1 , c . 10-Regist. 8. See 12 Ed. 2, stat. 2–5 Ed.

3, c. 6—and9 Ed. 3, stat. 1, c. 3,forfurther regulations ofessoins.

† 13 EDWARD I. CAP. XXVII. A.D. 1285.

Essoin after inquest, but none after day given prece partium.

AFTERany hath put himself to an inquest, an essoin shall be

allowed him atthe next day ; (2) but all the other days following,

the taking of the inquest shall not be delayed by the essoin,

whether he were essoined before or no ; (3) neither shall any es-

soin be allowed after day given prece partium, in case where the

parties consent to come without essoin.

Inst. 417-Fitz. Essoin 15, 81, 83, 130-Dyer 224, 624—Bru. Parl. 5- Rast. 297.

13 EDWARD I. CAP. XXVIII. A.D. 1285.

In certain actions, after appearance there shall be no essoin.

WHEREAS bythe statute of Westminster the first, it was pro-

vided, That after the tenants have once appeared in the court, no

essoin shall be allowed them in writs of assises ; (2) In like man-

ner it shall be from henceforth observed against the demandants.

Fitz. Essoin 65, 66, 68, 69, 78 , 149-2 Inst. 418-Stat. Westm, 1, 3 Ed. 1 , c. 42,

43, & 44-Rast. 316. See further concerning essoins, 13 Ed. 1, 6. 17—12 Ed. 2,

at. 2-5 Ed. 3, c. 6.
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12 EDWARD II. STÁŤ. II. A.D. 1318.

THE STATUTE OF ESSOINS.

Several cases wherein essoins do not lie.

HERE is declared how many ways essoins may be challenged,

and in what cases essoins do lie, and in what not ; that is to say,

an essoin lieth not where the land is taken into the king's hands.

(2) Essoin lieth not where the party is distrained by his land.*

(3) Essoin lieth not where anyjudgment is given thereupon, tif

thejurors do come. (4) Essoin lieth not where the partywas seen

in the court. (5) Essoin of ultra mare lieth not where another

time the party hath been essoined de malo veniendi. (6) It lieth

not where the party hath essoined himself another day. (7) It

lieth not where the sheriff was commanded to make the party to

appear. (8) Essoin de servitio regis lieth not where the party is

a woman, unless she be nurse, a midwife, or commanded by writ

ad ventrem inspiciendum. ( 9 ) It lieth not in a writ of dower,

because it seemeth to be but a deceit and a delay ofright. (10)It

lieth not for that the plaintiff hath not found pledges to prosecute

the suit. ( 11) ||It lieth not where the attorney was essoined.

(12) It lieth not where the party hath an attorney in his suit.

(13) It lieth not where the essoignor confesseth that he is notin

our lord the king's service. ( 14 ) It lieth not where the summons

is not returned, or the party not attached, for that the sheriff hath

returned non est inventus. ( 15) It lieth not where the party

another time was essoined de servitio regis, that is to wit, such a

day, and now he hath put in his warrant. ( 16) ¶It lieth not where

he was resummoned in assise of mortdauncestor, or darrein pre-

sentment. ( 17) It lieth not because such a one is not named in

the writ. ( 18) It lieth not where the sheriff hath a preceptto dis-

train the party to come byhis lands and goods. ** (19) It lieth

not where the bishop was commanded to cause the party to ap-

pear. (20) It lieth not for that the term is passed. (21) And it

is to be noted, that an essoin de servitio domini regis is allowed

after thegrand cape, pety cape, and after distresses taken upon

the lands and goods.

* Add and chattels. Not in the original.

original. Note, The order is transposed in

him. 52 H. 3, c. 13 & 20-3 Ed. 1, c. 42, 43 &

Not in the original. Notinthe

the translation. **Read to attach

44-6 Ed. 1 , c. 10-13 Ed. 1, c. 27
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& 28-Fitz. Essoin 3, 11 , 40, 42, 99, 135, 153-Fitz . Essoin 5, 7, 36-Cro. Car. 341

Fitz. Essoin 15, 25, 30, 31 , 52, 57- Fitz . Essoin 9 , 114- Fitz. Essoin 1 , 138-Fitz.

Essoin 2, 61 , 85-Fitz. Ess . 120-52 H. 3, c. 13, 194-3 Ed. 1 , c. 42, 43-6 Ed. t , st.

1, c. 10-13 Ed. 1 , st. 1, c. 12, 17, 27, 28-Regist . 8-Rast. 316, &c. See 9 Ed. 3,

st. 1, c. 3, in debt against divers executors, they shall notfourch by essoin. Read

c. 20. 3 37 12

These statutes have for their object the same that was intended

by 3 Ed. 1 , c . 40, respecting vouching to warranty and counter

pleading ofvoucher, namely, to prevent delays in the prosecution

of suits. 1 1

An exoine (essoin ) in legal acceptance is an excuse of a de-

fault, by reason of some impediment or disturbance which pre-

vents the attendance of the plaintiff or the defendant, at the day

appointed. It is the same which the civilians call excusatio.¹

It lies in real or mixed actions for either the demandant or

tenant; and although it was considered an abuse, they were also

allowed, in personal actions, for the plaintiff or defendant. The

causes of excuse called essoins are of five kinds- 1 . De servitio

regis. 2. In terram sanctam. 3. Ultra mare. 4. De malo lecti.

5. De malo veniendi,—which last was called the common essoin.

In all these, except the common essoin, the tenant or defendant

ought to verify it by affidavit: and where the party alledged that

he was in the service of the king, it was necessary that he should,

on the day to which the proceedings were adjourned, produce a

warrant under the great seal, testifying that he was so employ-

ed.2

In all these essoins, except the common essoin, the delay was

very great, the party casting them being allowed no less than a

year and a day.3

In the common essoin de malo veniendi, or that the party had

been detained by sickness on the road, day was given till thefifth

return after the essoin cast.
* li

Afourcher by essoin, or an essoining simul et vicissim, was an

instance in which the delay of essoins was carried to an infinite

length. As when a præcipe was brought against two, or more

tenants, and after each had one essoin, which was due to them,

they further delayed the demandant by alternate successive es-

soins. Which was called fourcher, an uncouth word signifying

to divide ; because the tenants divide themselves in delay of the

demandant, by essoins and appearances interchangeably.

Essoins were considered as great a grievance in judicial pro-

ceedings as vouching to warranty.
314

The learning upon both subjects may gratify curiosity, rather

than serve any useful purpose, as these have longbeen considered

obsolete parts of the english jurisprudence.hay

1.2 Inst. 125.

314.2. ib.

4. 2 Inst. 250-2 Reeve E. Law122.

5.2 Reeve 123.

8. ib. 137, 252.

EE
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ESTATE TAIL.

* 13 EDWARD I. STAT. I. CAP. I. A.D. 1283.(

STATUTE OF WESTMINSTER THE SECOND.

Ingifts in tail the donor's will shall be observed. Theform ofu

formedon.

FIRST, concerning lands that many times are given upon con-

dition, that is to wit, Where any giveth his land to any man and

his wife, and to the heirs begotten of the bodies of the same man

and his wife, with such condition expressed, that ifthe same man

and his wife die without heirs of their bodies between them be-

gotten, the land so given shall revert to the giver or his heir. (2)

In case also where one giveth lands in free marriage, which gift

hath a condition annexed, though it be not expressed in the deed

of gift, which is this, That if the husband and wife die without

heir of their bodies begotten, the land so given shall revert to the

giver orhis heir. (3) In case also where one giveth land to another,

and the heirs of his body issuing ; it seemed very hard, and yet

seemeth to the givers and their heirs, that their will being express-

ed in the gift, was not heretofore, nor yet is observed. (4) In all

the cases aforesaid, after issue begotten and born between them

(to whom the lands were given under such condition) heretofore

such feoffees had power to alien the land so given, and to disherit

their issue of the land, contrary to the minds of the givers, and

contrary to the form expressed in the gift. (5) And further, When

the issue of such feoffee is failing, the land so given ought to return

to the giver, or his heir, by form of the gift expressed in the deed,

though the issue (if any were) had died : (6) Yet bythe deed and

feoffment ofthem (to whom land was so given upon condition) the

donors have heretofore been barred of their reversion, * which was

directly repugnant to the form of the gift.

F) "This statute is in force, except

such part as has been altered by an act

of assembly passed 27th January, 1749,

(old style) entitled ' An act for barring

estates tail,' and another act passed 16th

January, 1799, entitled ' An act to facili-

tate the barring of entails"." Report of

the Judges.

*Add ofthe same tenements.
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II. Wherefore our lord the king, perceiving how necessary and

expedient it should be to provide remedy in the aforesaid cases,

hath ordained, That the will of the giver, according totheform in

the deed of gift manifestly expressed, shall be from henceforth ob-

served; so that they to whom the land was given under such con-

dition, shall have no power to aliene the land so given, but that it

shall remain unto the issue of them to whom it was given after

their death, or shall revert unto the giver or his heirs, if issue fail,

( whereas there is no issue at all) or if any issue be and fail by

death, or heir of the body of such issue failing. (2) Neither shall

the second husband of any such woman, from henceforth, have any

thing in the land so given upon condition, after the death of his

wife, by the law of England, nor the issue ofthe second husband

and wife shall succeed in the inheritance, but immediately after

the death ofthe husband and wife (to whom the land was sogiven)

it shall come to their issue, or return unto the giver, or his heir, as

before is said.

III. And forasmuch as in a new case new remedy mustbe pro-

vided, this manner of writ shall be granted to the party that will

purchase it :

(2) Præcipe A. quodjuste, &c . reddat E. manorium, de F. cum

suispertinentiis, quod C. dedit tali viro et tali mulieri, et heredibus

de ipsis viro et mulieri exeuntibus.

Or thus :

(3) Quod C. dedit tali viro in liberum maritagium cum tali

mulieri, et quod post mortem prædictorum viri et mulieris, pre-

dicto B. filio eorundem viri et mulieris descendere debeat per

formam donationis prædictæ, ut dicet, &c. (4) Vel, Quod C.

dedit tali et heredibus de corpore suo exeuntibus, et quod post

mortem illius talis, prædicto B. filio prædicti talis descendere

debeat per formam, &c.

IV. The writ whereby the giver shall recover (where issue fail-

eth) is common enough in the chancery; (2) and it is to wit, That

this statute shall hold place touching alienation of land contrary

to the form of the gift hereafter to be made, and shall not extend

to gifts made before. (3) And if a fine be levied hereafter upon

such lands it shall be void in the law ; (4) neither shall the heirs,

For whereas read in that.
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1

or such as the reversion belongeth unto, though theybe of full age,

within England, and out of prison, need to make their claim.

Altered by 32 H. 8. 36.

Y

Several sorts of gifts of lands in tail. 1 Leon. 212-1 Roll. 48, 153, 158 , 333, 357,

$85-2 Roll. 429- Godbolt 308, 367, pl. 458- Vaughan 365-Latch . 67- Savil 67,

88-7 Co. 33-Fitz. Tail 11 , 12, 13, 14, 16, 17, 18, 21 , 22, 23-Co. Lit. 18,b 19,a

24,a 223,b 224,a- 12 Co. 81- Fitz. Formed 61 , 65 Fitz. Tail 9, 10-Fitz. Tail 15.

In gifts in tail the donor's will shall be observed. Hob. 293- Fitz. Garranty 16, 46,

57, 59-3 Co. 85-Fitz . Formed 1 , 27, 33, 35, 52, 54, 59, 62, 64- Fitz. Dower 87-

3 Co. 8--5, 14-7, 32, 33-8, 35 , 86, 166-9, 105-11, 72- Co. Litt. 327,b. Formedon

in descender- Regist. 238-Co. pla. 317, 338, 341-Dyer 216, 247-Fitz . Fines 125

Fitz. Formed 5, 6, 7, 11 , 12, 22, 30, 42, 44, 46, 47, 49. A fine shall not bar the

heir in tail-8 H. 4, f. 8-Fitz. continued claim 9.

*

The act in the.text, commonly, called the statute de donis con-

ditionibus, if it did not introduce, at least established estates tail.¹

The statute was probably occasioned by the subtle finesse of con-

struction, to which the judges had given way, in order to shorten

the duration of conditional fees at the common law, which were

restrained to some particular heirs exclusive of others ; as the

heirs of a man's body, by which only his lineal descendants were

admitted, in exclusion of collateral heirs ; or to the heirs male of

his body, in exclusion not only of collaterals, but of lineal females

also.

The estates were considered as fee simple, on condition that

the donee had issue capable of inheriting under the donation.-

After the birth of such issue, the estate of the douee in conse

quence ofthe condition being performed, became absolute, at least

for three purposes. 1. To enable the donee to aliene the land, and

thereby to bar his own issue, as well as the donor's interest in the

reversion. 2. To subject the estate to forfeiture for treason, to

which it was not liable, before the birth of issue, except for the

life of the donee. 3. To empower him to charge the land with

rents, commons and other incumbrances, so as to bind his issue.

But if he did not in fact aliene the land , the course of descent was

not altered, by the performance of the condition ; and in such case

upon failure of issue, the land, according to the terms of the gift,

must have reverted to the donor, upon the death of the donee.3

3

For this reason it was usual for the donees of these conditional

estates, to aliene them as soon as they had performed the, condi-

tion, by having issue, and immediately to repurchase the lands,

which gave them a fee simple absolute, that would descend to the

heirs general, according to the course ofthe common law.

1. Obs. on the Stat. 1-Co. Lit. 19.

2. Donatio stricta, &c. 2 Black. 110.

3. See Co. Lit. 19-2 Inst. 333. Ac-

cording to Mr. Reeve, the condition be

ing once satisfied, by the birth of issue ca-

pable of inheriting, upon their failure, all

the donee's heirs without distinction were

entitled to inherit- 1 Reeve E. L. 294.
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The nobility, however, who wished to perpetuate their es-

tates in their own families, in order to put a stop to the practice

which had obtained, of defeating those conditional fees, procured

the statute dedonis conditionalibus to be enacted.

The mischiefs which gave rise to the statute are enumerated in

the first section of it. To remove which it is ordained that,-

❝the will ofthe giver, according to the form in the deed ofgift,

manifestly expressed, shall be observed,"

The object of this famous statute appears to have been, to se

cure the then possessors of land, in the power of making disposi-

tions which were to endure to all eternity. And the construc-

tion put upon it, by courts, for many years after it was made was

well calculated to support the principle of the statute, and to car-

ry the intention of it into full effect.

They held that the donee should no longer have a fee condi

tional, as before the statute, but that the fee should be entalle, cut

or divided, and that he should have a foedum talliatum, or fee-tail.

Shortly after the statute, the judges had gone very far in pursu-

ing its intention, for they not only cut a fee-tail out of a fee-sim-

ple, but they again divided the fee-tail. Thus, where one took

lands by purchase, to him and his wife and their issue lawfully

begotten, the purchasers had only an estate for their lives, and in

fee to their issue: If they had no issue, the fee remained in the

donors, till they had issue ; and in case they never had issue, or

the issue failed, the land reverted to the donor.4

The writ given by this statute was in after times called a for-

medon inthe descender. No writ offormedon in the reverter is

given by the statute, but it is noticed therein, that such writ,

wherebythe donor might recover when issue fails, was common

given
enough in chancery. A formedon in the

remainder
of the stat-

by any statute, but seems to be founded on the equity

ute de donis."

As to what may be entailed under the statute de donis. It is

observed by sir Edward Coke, that the word " tenement" (tene-

menta) is the only word used in the act, which he expounds to

comprehend not only all corporeal hereditaments, but also all in-

corporeal hereditaments, which savor of the reality, i. e. those

which issue out of corporeal ones, or which concern or are annex-

´ed to, or may be exercised within the same, as rents, estovers,

commons or the like ; and also offices and dignities which concern

lands, or have relation to fixed and certain places. But mere per-

sonal chattels cannot be entailed. Neither can which re-

late to them; nor can an annuity which charges only the person

of the grantor. The grantee, of such office or annuity, if limited

to him and the heirs of his body, hath a fee conditionaf at the com-

mon law, as before the statute.

4. 2 Reeve E. Law 166.

W

6. Fitz. N. B. tit. Writ of Formedon

5. 2 Reeve E. L. 167. See also Harg. inthe remainder.

Co. Lit. 19,an. 3.
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Estates tail are either general or special. Tothe first, all the

heirs of a man's body are inheritable. Tail-special is where the

gift does not extend to all the heirs of the donee's body ; but is

restrained to certain descriptions ofthem: as to those of the do-

nee and A. M. his wife ; or to a man and a woman unmarried and

the heirs of their two bodies, for by the apparent possibility to

marry, they have an estate tail in them presently.

Estates in general as well as special tail are further diversified

by the sexes of the issue inheritable, as the one or the other spe-

cies of estates tail may be either tail-male, or tail-female.

Estates in frank marriage, which have already been noticed,

were another species of entailed estates."

The principal incidents to a tenancy in tail are-1 . That he is

not punishable for waste. 2. That his wife shall be endowed of

the estate tail. 3. That the husband of a female tenant in tail

may be tenant by the curtesy. 4. That it may be barred by a

fine or recovery," or by lineal warranty descending with assets.

This statute, by establishing perpetuities, was well calculated

to increase the power of the great barons, and to give them an

undue preponderance in the government. And it was found im-

possible for the crownto obtain a repeal of it, in the house oflords.

It is therefore probable that the judges had an intimation (not of

an uncommon kind in those times) that they must be astutia, as it

is called, to render the statute of no effect.10

To these causes may be attributed the application of common

recoveries, ¹¹ in the twelfth year ofEdw. IV. which thejudges at

that time openly declared to be a bar of estates tail.

7. See ante p. 177, 178.

8. Provided generally that her issue

might have inherited-see Har. Co. Litt.

31,b 40.b

9. Or it may be barred in Pennsylva

nia by deed acknowledged in court. See

ante p. 109.

10. Obs. on the Stat. 92.

11. See ante p. 168.

ESTATES FOR LIFE AND YEARS.

* 20 HENRY III. CAP. II. A.D. 1235.

Widows may bequeath the crop of their lands.

ALSO from henceforth widows may bequeath the crop of their

ground, as well of their dowers, as of other lands and tenements,

saving tothe lords ofthe fee, all such services as be due for their

dowers and other tenements.

Kel. 125-Fitz. Bar. 149-2Ins. 80.
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It had been doubted whether, as a widowreceived her dower in

the condition the land happened to be at the time of her husband's

death, she should not leave it in like manner to the reversioner in

the condition it might be at her death. The statute removed this

doubt, and provided in favor of widows that they might bequeath

the crop of their lands held in dower, as well as that upon their

other land.-

And ifthey do not devise the crop, their executors or adminis-

trators shall have it ; and it is said they may retain the land, till

they can reasonably carry the corn out of it ; and this it is sup-

posed gave occasion to the query whether the executors should not

pay rent.¹

But if the husband sow the land, his executors shall have the

emblements, and not the widow. Yet, ifthe heir assign dower te

her of land sown by the husband, she shall have the crop.2

THE STATUTE DE ANNO ETDIE BISSEXTILI.

** 21 HENRY III. A.D. 1236.

The day of the leap-year, and the day before shall be holden for

one day.

THE king unto his justices of the bench, greeting. Know ye,

that where within our realm of England, it was doubted of the year

and day that was wont to be assigned unto sick persons be im-

pleaded, when and from what day of the year going before unto

another day of the year following, the year and day in a leap-year

ought to be taken and reckoned how long it was :

II. We therefore, willing that a conformity be observed in this

behalf every where within our realm, and to avoid all danger from

such as be in plea, have provided, and by the counsel of our faith.

ful subjects, have ordained, That, to take away from henceforth

all doubt and ambiguity, that might arise hereupon, the dayincreas-

ing in the leap-year shall be accounted for one year, so that be-

cause of that day none shall be prejudiced that is impleaded, but

it shall be takenand reckoned of the same month wherein it grow-

eth ; and that day, and the day next going before, shall be account-

ed for one day. And therefore we do command that from
you,

henceforth you do cause this to be published afore you, and be ob-

served. Witness myself at Westminster, &c.

1. See Harg. Co. Lit. 55,b note 3- Vin. Abr. tit. Emblements pl. 15, and

Keilw. 125-Hal. MSS. 2 Inst. 80, 82.- Com. Dig. Biens G. 2.

See further Tkele v Arnold, 5 Jac. C. B. 2. Dyer 316-2 Inst. 81.

2
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The obvious intent of this statute was to produce an uniformity

in the division, and calculation of time. By declaring the in-

creasing day in the leap-year, together with the preceding day

should be accounted for one day only, the year was made to con-

sist of 365 days invariably,

* 6 EDWARD I. CAP. III. A.D. 1278.

An alienation ofland by the tenant by the curtesy with warranty

shall be void.

71

MyIr is established also, That if a man aliene a tenement, that he

holdeth
bythe lawofEngland, his sonshall notbebarred bythe deed

ofhis father (from whom no heritage to him descended ) to demand

and recover by writ of Mortdauncestor, ofthe seisin of his mother,

although the deed of his father doth mention, that he and his heirs

be bound to warranty. (2) And if any heritage descend to him

of his father's side, then he shall be barred for the value of the

heritage that is to him descended. (3) And if in time after any

heritage descend to him by the same father, then shall the ten-

ant recover against him of the seisin of his mother by a judicial

writ that shall issue out of the rolls of the justice
justices, before whom

the plea was pleaded, to resummon his warranty, as before hath

been done in cases where the warrantor cometh into the court

saying, That nothing descended from him by whose deed he is

Vouched. (4) And in like manner the issue of the son shall re-

cover by writ of cosinage, aiel, and basaiel. ( 5) Likewise iin like

manner the heir of thee wife shall not be barred of his action after

the death of his father and mother, by the deed of his father, ifhe

demand by action the inheritance of his mother by a writ of entry,

which his father did aliene in the time of his mother, whereof no

fine is levied in the king's court.

* མ

T

Vaughan 366-Stat 4 & 5 Anne, c. 16-Bro. Formedon 73-5 Co. 80-8 Co. 52-

Co. Lit. 365, 306, 381 ,a 382,a 383,a. b.-Dyer £. 148-Fitz. Garranty 5-9 Co. 26-

Fitz. Cui in vita, 7, 8. See 32 H. 8, o. 28, with regardto leases made bytenant in

fee, &c. in right of their wives. Keilw. 104,b 124, 125-2 Inst. 2921

Before this statute, an heir on the part ofthe mother, was bar-

red of the inheritance by the warranty of the tenant by the cur-

tesy, whose heirhe was, although there were no assets descending

3. Vide Bracton, tit. De Essoiniis, cap. 15, 12.
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from such ancestor; but this act provides, that without assets the

warranty shall be no bar. Bythe equity of this statute the war-

ranty of tenant in tail is no bar, unless there be assets in fee sim-

ple descended. The assets must respect the essential quality of

the inheritance whereofthe heir is to be barred ; and that is, that it

be a local possessory and certain inheritance, as lands, rents, com-

mons and the like, of the yearly value of the inheritance barred.

Therefore, neither an annuity which is a personal inheritance,

lying in action, nor any right of action of inheritance is an heritage

within this statute, till it be reduced into possession.

The intent of the makers of this act was, that the warranty of

the tenant by the curtesy should not be a bar to the heir of his

wife, unless such tenant left assets sufficient. But the warranty

ofthe tenant by the curtesy, with assets , is a good plea in bar of

the heir ofthe mother.3

Where assets have not descended at the time the land is claim-

ed, and therefore the land be recovered ; yet, if they afterwards

descend, the tenant shall have a scire facias to recover the assets,

in place ofthe land. *

*9 RICHARD II. CAP. III. A.D. 1385.(q

A writ oferror or attaint maintainable by him in the reversion.

ITEM, it is accorded and assented , That if the tenant for term

of life, tenant in dower, tenant bythe curtesy of England, or

tenant in tail after possibility of issue extinct, be impleaded, and

plead to an inquest, and lose by the oath of twelve, or by default,

or in other manner, that he to whom the reversion of the tene-

ments so lost doth appertain at the time of such judgment given,

his heirs or successors, shall have an action by writ of attaint, to

attaint the same oath, if they will assign the same oath to be false,

and also by writ oferror if error be found in the record of such judg-

inent, as well in the life of such tenants that so do lose, as after

their death . And if such judgment erroneous be reversed, or such

false oath be found, that the tenant which did lose by the first

judgment, ifhe be in life, shall be restored to his possession of the

tenements so lost, with the issues in the mean time, and the par-

1. 2 Inst. 291.

2. 2 Inst. 293.

3. 2 Inst. 293.

4. 2 Inst. 294

a) "So much only of this statute is in

force, as gives a writ of error to him in

reversion." Report ofthe Judges.

Fr
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ty pursuing, to the arrearages of the rent, if any be due of the

same tenements. And if such tenant be dead at the time of the

judgment given upon such writs of attaint and of error, that res-

titution ofthe said tenements be made to the party pursuing, with

the issues after the death of the said tenant, together with the ar-

rearages ofthe rent, ifany to him were due in the life of the said

tenant.

II. Provided nevertheless, That although the tenant which so

did lose by the first judgment be in life, and the party pursuing

will alledge that the same tenant was of covin, and of assent ofthe

demandant which recovered, that such tenements ought to be lost,

that restitution of the same tenements be made to the same party

pursuing, with the issues and arrearages, as afore is said , saving to

such tenant his action by writ of scire facias, out of the same

judgment so reversed or given, or writ of attaint, if he will traverse

the covin and assent aforesaid, and otherwise not.

He in the reversion shall have an attaint or writ of error upon afalse verdict found,

or an erroneousjudgment given against the particular tenant-2 Bulst . 247—3 Ed.

1 , c. 38-1 Ed. 3, st. 1 , c . 6- 5 Ed. 3, c. 6 & 7—28 Ed. 3, c. 8-34 Ed. 3, c. 7. See

11 H. 6, c. 4-15 H. 6, G. 5—18 H. 6, c. 2-11 H. 7, c . 21 & 24-19 H 7, c. 3—23

H. 8, c. 3, and37 H. 8, c. 5, for further regulations and extensions ofattaints.

* 13 RICHARD II. STAT. I. CAP. XVII. A.D. 1389.

Where he in the reversion may be received in a suit commenced

against the particular tenant.

ITEM, Because that when tenants for term of life, tenants in

dower, or by the law of England, or in tail, after possibility of

issue extinct, be impleaded, they be often of the covin of the

demandants, that the tenements demanded against them shall be

recovered, and they will not pray in aid , nor vouch to warranty

them in the reversion , but plead in chief such a plea whereby

they know well the tenement shall be lost, in the adhesion of

them in the reversion ; (2) it is accorded and assented, That ifany

such tenant be impleaded , and he in the reversion come into the

court, and prayeth to be received to defend his right at the day

that the tenant pleadeth to the action , or before, he shall be re-

ceived to plead in chiefto the action , without taking any delay by

voucher, aid prayer, nonage, or any other delay whatsoever,
1
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(3) so that after such receipt he shall have no manner delay by

protection, essoin of the king's service, common essoin, nor any

other delay whatsoever, but that the business shall be hasted in as

much as it may be bythe law ; (4) and that days ofgrace be given

by the discretion of the judges, between the demandant and him

that is received in such case, without giving the common day in

plea of land, if the demandant will not assent, to the intent that

the demandants be not too much delayed, because they must plead

with two adversaries ; (5) and in the right of pleas that be now

depending in such case, they in the reversion shall be received in

the manner aforesaid, at the next day that the parties have in

court, although the same parties have pleaded in chief before this

time.

II. Provided always, That they in the reversion, which pray to

be received, as before is said , shall find surety of the issues ofthe

tenements demanded for the time that the same demandants be

delayed, after the said plea determined, between the demandants

and tenants, if the judgment pass for the demandant, against them

in the reversion aforesaid, as well where the receipt is counter-

pleaded, as where it is granted.

Fitz . Resceit 70, 71 , 73, 83, 84, 85, 94, 98, 100, 103, 187, 190, 191-2 Lean. 62,

He that prayeth to be received, shall find surety of the issues of the land in demand.

Fitz . Resceit 76, 80, 91-20 Ed. 1 , stat. 3.

4

* 11 HENRY VII . CAP. XX. A.D. 1494.

Certaih alienations made bythe wife, ofthe lands of her deceased

husband, shall be void.

FOR certain reasonable considerations be it ordained, enacted,

and established by the king our sovereign lord, and by the assent

of the lords spiritual, and temporal , and the commons, in this pre-

sent parliament assembled, and by authority of the same, That if

any woman which hath had, or hereafter shall have, any estate in

dower, or for term of life, or in tail, jointly with her husband, or

only to herself, or to her use, in any manors, lands, tenements, or

other hereditaments of the inheritance or purchase of her husband,

or given to the said husband and wife in tail, or for term of life,
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by any ofthe ancestors of the said husband, or by any other per-

son seised to the use of the said husband, or of his ancestors, and

have or shall hereafter, being sole, or with any other after taken

husband discontinued or discontinue, aliened, released, or con-

firmed, aliene, release, or confirm with warranty, or by covin

suffered or suffer any recovery of the same against them, or any

of them, or any other seised to their use, or to the use of either

of them, after the form aforesaid, that all such recoveries, discon-

tinuances, alienations, releases, confirmations and warranties so

had and made, and from henceforth to be had and made, be

utterly void and of non effect : (2) And that it shall be lawful

to every person and persons, to whom the interest, title, or in-

heritance, after the decease of the said women, of the said manors,

lands, and tenements, or other hereditaments, being discontinued,

aliened, and suffered to be recovered, after the first day of De-

cember next coming, in the form aforesaid, should appertain, to

enter into all and every of the premises, and peaceably to possess

and enjoy the same, in such manner and form as he or they should

have done, if no such discontinuance, warranty, nor recovery had

been had nor made. (3) And over this be it ordained and enact-

ed by the said authority, That if any of the said husbands and

women, or any other seised , or that shall be seised, to the use of

them of the estate afore specified , after the said first day of De-

cember, do make, or cause to be inade, or suffer any such discon-

tinuance, alienations, warranties, or recoveries in form aforesaid,

that then it shall be lawful to the person or persons to whom the

said manors, lands, or tenements should or ought to belong after

the decease of the said women, to enter into the same, and them

to possess and enjoy, according to such title and interest as they

should have had in the same, if the same women had been dead,

no discontinuance, warranty, nor recovery had, as against the said

husband during his life, if the said discontinuance, alienation,

warranties, and recoveries be hereafter had by or against the same

husbands and women during the coverture and espousal betwixt

them. (4) Provided alway, That the said women, after the de-

cease of their said husbands, may re-enter into the same manors,

lands, and tenements, and them to enjoy according to their first

estate in the same. (5) And over this be it ordained and enacted

by the said authority, That ifthe said women at the time of such
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discontinuance, alienations, recoveries, warranties, after the said

first day of December, in form aforesaid, to be had and made of

any of the premises, be sole, that then she shallbe barred and ex-

cluded of her title and interest in the same from thenceforth ;

(6) and that the person and persons to whom the title, interest,

and possession of the same should belong after the decease ofthe

said women, shall immediately after the said discontinuances,

alienations, warranties, and recoveries, enter into the same

manors, lands, tenements, and other hereditaments, and them to

possess and enjoy, according to his or their title in the same. (7)

Provided also, That this act extend not to avoid any recovery,

discontinuance, or warranty after the form aforesaid , afore this

time had, made, and suffered, but only where the said husband

and woman, or either of them now being alive, or any other to

their use, now have entries and title to the said manors, lands ,

tenements, or other hereditaments, aliened, discontinued, or suf,

fered to be recovered after the form aforesaid, and thereof now

taking the issues and profits, or any other person or persons to

their use. (8) Provided also, That this act extend not to any such

recovery or discontinuance to be had where the heirs next inherit-

able to the said woman, (9) or he or they that next after the death

of the same woman should have estate of inheritance in the same

manors, lands, or tenements, be assenting or agreeable to the said

recoveries, where the same assent and agreement is of record, or

inrolled . ( 10) Provided also, That it shall be lawful to every

such woman being sole, or married after the death ofher first hus-

band, to give, sell, or make discontinuance of any such lands for

term of her life only, after the course and use of the common law

before the making of this present act.

Hob. 239-1 Leon, 261–2 Leon, 168-2 And . 44-2 Ro!! . 417-3 Co. 58-5 Co. 80

-Bro. Judg. 148, 153--Co. Lit. 326,b 365 , 556 , 381-Cro . El . 2, 4 , 4, 131 , 513 , 514

-Cro. Jac. 174, 624-3 Mod. 33-4 Mod. 85. Upon the recovery or alienation of

the woman, hein the reversion may enter- 2 And. 31-1 Co. 102—3 Co : 50, 58—4

Co. 3-Dyer 111 , 146, 248 , 340, 354, 362- Hob. 341. A woman covert bound but

during her husband's life- 2 Bulst. 42. A woman may aliene her land for the term

of her life only---6 El. 1 , stat. 1 , c . 7---enforced and explained by 32 H. 8, c . 36--

And seefurther 23 El. c. 3, and 4 Anne c. 16.

A discontinuance of an estate in lands , signifies such an alienar

tion made or suffered by a tenant in tail, or by one who is seized

in auter droit, whereby the issue in tail, or the heir, or those in
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* 21 HENRY VIII. CAP. XV. A.D. 1529.

Fermors shall enjoy their leases against recoveries byfeigned

titles, &c. 1

WHERE afore this time divers persons have made leases oftheir

manors, lands, tenements, and other hereditaments, sometime by

their indentures, and sometime without writings, to other persons

for term of years, taking of them great fines for the incomes of

the said leases ; and and after the same leasors, their heirs, or as-

signs, have caused and suffered recoveries to be had against them

in the court of our sovereign lord the king, and in other lords

courts, upon feigned and untrue titles, by craft or covin , to put

the same termers from their said terms ; (2) and after such reco-

veries had, the same recoverees, by reason of such recoveries and

judgments, have entered into the same manors, lands, tenements

and other hereditaments so to ferm letten, and thereof have ex-

pulsed the said fermers, contrary to their said leases, covenants,

and agreements ; (3) and because it was doubted to some persons,

whether the said termers might falsify such recoveries , or not :

II. Be it, therefore, enacted by the king our sovereign lord, by

the assent of the lords spiritual and temporal, and the commons,

reversion or remainder cannot enter, but are driven to their ac

tion.1

In its usual acceptation, a discontinuance signifies the effect of

alienations made by husbands seized juris uxoris; by ecclesias-

tics seizedjuris ecclesiæ; or by tenants in tail.?

Before the statute 11 H. 7, (in the text) the alienation of a

woman seized of an estate in dower, or of any estate of the gift of

her husband, or of any of his ançesters, were said to be discon-

tinuance. And before the 32 H. VIII . c. 31 , and 14 El . c . 8 , re-

coveries suffered by tenants for life, or by tenants by the curtesy,

or tenants in tail, after the possibility of issue extinct, or even by

the feofee of tenant for years, worked a discontinuance.³

There is a material difference between the situation or title of

the alienee of any person whose alienation worked a discontinu-

ance, and the situation of the heir, or alienee of a disseisor.-

These immediately claim under a person coming in by wrongful

title, and their estates, though not defeasible by entry, are imme-

diately defeasible by action. But the alienee of one whose aliena-

1. Harg. Co. Lit. 325,2---2 Bac. Abr. 87.

ib.

3. See sir Will. Pelham's case, 1 Rep.

14--Harg. Co. Lit. 325,a n. 1..
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in the present parliament assembled, and by the authority of the

same, That all such termers shall and may falsify for his term

only, such recoveries, as well heretofore had, as hereafter to be

had, in such wise and form as a tenant of a freehold shall and may

do by the course of the common law, where such tenant of free-

hold was neither privy nor party to the same recovery.

III. And that the same termers, their executors and assigns ,

notwithstanding such recoveries so had, shall retain, hold, and

enjoy their said terms, according to their said leases, against all

such recoverees, their heirs and assigns, as they should or might

have done against the said lessors if such recovery had not been

had or suffered ; and that the said recoverers , their heirs, and as-

signs, after such recovery so had, ( 2) shall have like remedy

against the said termers, their executors or assigns , by avowry or

action of debt, for the rents and services reserved upon the same

leases being due after the same recoveries ; (3) and also like ac-

tions against them for waste done, after the same recoveries so

had ; in like manner and form, as the same leasors should or might

have had, if the same recoveries had never been had.

IV. And also be it further enacted by the authority aforesaid,

That no manner of statute of the staple, statute merchant, nor

tion is said to work a discontinuance, claims by a person having à

lawful estate, and the estate of the alienee is unimpeachable du-

ring the life of the discontinuor.4

At the common law, if there was a term for years, and the

tenant of the freehold suffered a common recovery by covin, it

was a good bar to the termor ; for not havingthe freehold he could

not falsify the recovery; so that his term and interest in the land

was lost, and his only remedy was an action of covenant against

the lessor. His possession, therefore, or rather his interest, was

absolutely lost, not merely interrupted . Even after the statute of

Gloucesters and the 21 Hen. 8, c . 15, which preserved the interest.

of a termor, for years, against a common recovery, as the posses-

sion ofthe termor for years, is considered as the possession ofhim

who has the next estate of freehold, the recovery is never said to

discontinue the estate of the termor for years ; the expression dis-

continuance being applied solely to these cases where the freehold

is divested."

4. See sir Will. Pelham's case , 1 Rep.

14---Harg. Co. Lit. 325.a n. 1.

5. See the statute ante, tit . DAMAGES

& Costs, p. 107.

6. Harg. Co. Lit. 325.b
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executionby elegit be hereafter avoided, or in anywise made frus

trate, by means of any such feigned recovery ; (2) but that all

persons having any lands, tenements, or other hereditaments in

execution, or being intitled to have execution of any manors, lands

or tenements by any such means, shall have, by force of this stat-

ute, like remedy to avoid and falsify the same recoveries, as be

fore is ordained and provided for the lease for term of years..

13 Co. 6-1 Roll. 443-3 Bulst. 245, 248-11 Co. 33-2 Leon . 65. Tenant for

term ofyears may falsify a feigned recovery had against him in the reversion---6 Ed.

1, st. 1, c. 11. No statute or execution by elegit, shall be avoided by a feigned re-

covery---Co. Lit. 104,b.

An estate for years is a contract for the possession of lands or

tenements, for some determinate period. If the lease be but for

half a year, a quarter, or any less time, the lessee is considered

as a tenant for years, and is so stiled in legal proceedings .

Such estates, in early times, were extremely precarious, being

originally granted to mere farmers, or husbandmen, who rendered

to the owner of the freehold some equivalent in money, provisions,

or other rent. With a view of encouraging such tenants, they had

a permanent interest granted to them. Their possession, how-

ever, was esteemed of so little consequence, that they seemed to

be considered rather as the bailiffs, or servants of their lords, ac-

countable for the profits of the land, at a fixed price, than as hav-

ing any property of their own.

But

According to the ancient law, their estates, it is said, could not

endure for a longer term than forty years.7 There is no doubt,

however, but that such estates might, at any time, be defeated by

a common recovery, suffered by the tenant of the freehold.

by the statute 21 Hen. VIII. c. 15, the fermor or termor being the

person entitled to a term of years, was protected against those

fictitious recoveries ; and his interest was thereby rendered se-

cure and permanent ; and leases for years being found conveni-

ent, for family settlements and mortgages, they were introduced

to a very considerable extent.

An estate which must expire at a period certain, and prefixed,

is an estate for years.

7. If such a law ever existed, it was

either antiquated, or disregarded so early

as the reign ofRich. II. in which several

instances arefound of leases for a much

longer period. Harg. Co. Lit. 46,a--9

Black. Com. 142.

8. 3 Bac. Abr. 296,
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* 31 HENRY VIII. CAP. I. A.D. 1539.

For joint tenants and tenants in common.

FORASMUCH as by the common law of this realm divers of the

king's subjects, being seised of manors, lands, tenements and

hereditaments, as joint tenants, or as tenants in common with

other, of any estate of inheritance, in their own rights, or in the

right of their wives, by purchase, descent, or otherwise, and every

of them so being joint tenants, or tenants in common, have like

right, title, interest and possession in the same manors, lands,

tenements, and hereditaments, for their parts or portions jointly,

or in common undividedly together with others ; (2) and none of

them by the law doth or may know their several parts or portions

in the same, or that that is his or theirs, by itself undivided, and

cannot by the laws of this realm otherwise occupy or take the pro-

fits ofthe same, or make any severance, division or partition there-

of, without either of their mutual assents and consents ; (3 ) by

reason whereof divers and many of them, being so jointly and un-

dividedly seised of the said manors, lands, tenements and here-

ditaments oftentimes do , of their perverse, and covetous and mali-

cious minds and wills, against all right, justice, equity, and good

conscience, by strength and power, not only cut and fallen down

all the woods and trees growing upon the same, but also have ex-

tirped, subverted, pulled down, and destroyed all the houses, edi-

fices and buildings, meadows, pastures, commons, and the whole

commodities of the same, and have taken,and converted them to

their own uses and behoofs, to the open wrong and disherison and

against the minds and wills of others holding the same manors,

lands, tenements and hereditaments, jointly or in common with

them, and they have been always without assured remedy for the

same.

II. Be it therefore enacted by the king our most dread sovereign

lord, by the assent of the lords spiritual and temporal, and by the

commons, in this present parliament assembled, That all joint

tenants and tenants in common that now be, or hereafter shall be,

of any estate or estates of inheritance in their own rights, or in

the right of their wives , of any manors, lands, tenements or here-

ditaments within , this realm of England, Wales, or the marches of

the same, shall and may be coacted and compelled, by virtue of

G &
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this present act, to make partition between them of all such

manors, lands, tenements and hereditaments, as they now hold,

or hereafter shall hold, as joint tenants or tenants in common, by

writ De participatione facienda, in that case to be devised in the

king our sovereign lord's court of chancery, in like manner and

form as co-parceners by the common law of this realm have been

and are compellable to do, and the same writ to be pursued at the

common law. 2 Bulst. 114.

III. Provided alway, and be it enacted, That every of the said

joint tenants or tenants in common, and their heirs , after such

partition made, shall and may have aid of the other of their heirs,

to the intent to dereign the warranty paramount, and to recover

for the rate, as is used between co-parceners after partition made

by the order ofthe common law ; any thing in this act contained

to the contrary notwithstanding.

Godbolt 84, pl. 97. Several inconveniencies ensuing by holding lands jointly, or

in common, being undivided . Keilw. 208,b 211,b-Vin. Abr. V. 14, 470 to 539-

Wood P. 1, 187. Extended to joint tenants, &c. for life or years by 32 H. 8 , c . 32-

Co. pl . f. 410-Raymond 249---Dyer 128, 350,b---Bro. Partit. 38, 42---Cro. El. 759--

Cro. Car. 44. Every ofthe joint tenants and tenants in common shall have aid ofthe

other. Hob. 179---6 Co. 12. Seefurther 32 H. 8, c. 32---8 & 9 W. 3, c. 31 , & 7
Anne c. 18.

Bythe common law, joint tenants and tenants in common were

not compellable to make partition. The inconvenience which was

felt, in consequence of the one joint tenant, or tenant in common,

occupying the whole land , or receiving the whole profits, induced

the legislature to pass the act in the text, which gives a writ of

partition to joint tenants and tenants in common of estates of in-

heritance. And the statute 32 H. VIII. c. 32,9 gives the like re-

medy to joint tenants and tenants in common for life or years.

Before these statutes, the writ of partition was confined to co-

parceners; and although one co-parcener might maintain it against

the alienee of another, or against a tenant by the curtesy, yet

neither the one nor the other of these could maintain such writ

against a co-parcener.

#
par-

But by force of these statutes, the alienee of one parcener may

have a writ ofpartition against the other ; because they aretenants

in common.10 So a tenant bythe curtesy shall have a writ of

tition, upon the statute 32 H. VIII. c. 32, for although he is neither

joint tenant nor tenant in common, yet being in equal mischief

with these to whom the statute gives this remedy, he is within the

equity ofit.11

9. Seethe statute in the text.

10. Co. Lit 175.a

11. Co. Lit. 175.b
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*32 HENRY VIII. XXVIII. A.D. 1540.(R #

Lessees to enjoy the farm against the tenants in tail.

4

WHERE great number of the king's subjects have heretofore

taken leases of lands, tenements and other hereditaments, for

term ofyears, and divers of them for term of lives, and have given

and paid great fines and great sums for the same, and also have

been at great costs and charges, as well in and about great repara-

tions and buildings upon their said ferms, as otherwise concerning

their said ferms ; (2) yet notwithstanding the said fermors , after

the deaths or resignations of their lessors, have been and be daily,

with great cruelty, expulsed and put out of their said ferms and

takings, by the heirs or successors of their said lessors , or by such

persons as have interest therein after the deaths or resignations of

their said lessors, by reason of privy gifts of entail, or for that the

lessors had nothing in the lands, tenements or other heredita-

ments so letten, at the time of the leases thereof made, but only

in the right of their wives, or such other like cause, to the great

impoverishment, and in manner utter undoing ofthe said fermors :

(3) For reformation whereof, be it ordained, established and enact-

ed by the king our sovereign lord, the lords spiritual and tempo-

ral, and the commons, in this present parliament assembled , and

by authority of the same, That all leases hereafter to be made of

any manors, lands, tenements, or other hereditaments, by writing

indented under seal for term of years, or for term of life, by any

person or persons being of full age of twenty-one years, having

any estate of inheritance either in fee-simple or fee-tail, in their

own right, or in the right of their churches or wives, or jointly

with their wives, of any estate of inheritance made before the

coverture or after, shall be good and effectual in the law against

the lessors, their wives, heirs and successors, and every of them,

according to such estate as is comprised and specified in every

such indenture of lease, in like manner and form as the same

R)"This statute is in force except the

IV. V. & VIII. sections." Report ofthe

Judges.

The statute consists of eight sections.

The §4is local : it relates to the number

offarms which a man may hold ; and to

leases by ecclesiastical persons. The

$ V. contains a confirmation of leases

made before the statute by certain per-

sons and upon certain conditions. And

the § VIII. respects leases made by ec-

clesiastical persons attainted of high trea-

son.
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should have been, if the lessors thereof, and every of them, at the

time ofthe making of such leases, had been lawfully seised ofthe

same lands, tenements and hereditaments comprised in such in-

denture, ofa good, perfect and pure estate of fee-simple thereof to

their own only uses.

II. Provided always, That this act, or any thing contained,

shall not extend to any leases to be made of any manors, lands,

tenements or hereditaments, being in the hands of any fermor or

fermors by virtue of any old lease, unless the same old lease be

expired, surrendered or ended within one year next after the

making of the said new lease ; (2) nor shall extend to any grant

to be made of any reversion of any manors, lands, tenements or

hereditaments, ( 3) nor to any lease of any manors, lands, tene-

ments or hereditaments which have not most commonly been let-

ten to ferm, or occupied by the fermors thereof, by the space of

twenty years next before such lease thereof made ; (4) nor to any

lease to be made without impeachment of waste, (5) nor to any

lease to be made above the number of twenty-one years, or three

lives, at the most, from the day ofmaking thereof; (6)and thatupon

every such lease there to be reserved yearly during the same lease,

due and payable to the lessors, their heirs and successors, to whom

the same lands should have come after the deaths of the lessors,

if no such lease had been thereof made, and to whom the rever-

sion thereof shall appertain, according to their estates and inter-

ests, so much yearly ferm or rent, or more, as hath been most ac

customably yielden or paid for the manors, lands, tenements and

hereditaments so to be letten within twenty years next before such

lease thereof made ; (7 and that every such person and

to whom the reversion of such manors, lands, tenements or here-

ditaments so to be letten shall appertain, as is aforesaid, after the

deaths of such lessors or their heirs, shall and may have such like

remedy and advantage, to all intents and purposes, against the

lessees thereof, their executors and assigns, as the same lessor

should or might have had against the same lessees. (8) So that if

the lessor were seised of any special estate tail of the same here-

ditaments at the time of such lease, that the issue or heir of that

special estate shall have the reversion, rents and services reserv

ed
upon such lease after the death of the said lessor, as the lessor

himselfmight or ought to have had ifhe had lived.

persons,

"
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III. Provided always, That the wife be made party to every

such lease which hereafter shall be made by her husband of any

manors, lands, tenements or hereditaments , being the inheritance

of the wife ; (2) and that every such lease be made by indenture

in the name of the husband and his wife, and she to seal to the

same; (3) and that the ferm and rent be reserved to the husband

and to the wife, and to the heirs ofthe wife, according to her estate

ofinheritance in the same ; (4) and that the husband shall not in

any wise aliene, discharge, grant, or give away the same rent re-

served, nor any part thereof, longer than during the coverture,

without it be by fine levied by the said husband and wife ; (5) but

that the same rent shall remain, descend , revert or come after the

death of such husband, unto such person or persons and their

heirs, in such manner and sort as the lands so leased should have

done, ifno such lease had been thereof made.

VI. And moreover, for certain consideration , be it enacted by

authority aforesaid, That no fine, feoffment, or other actor acts

hereafter to be made, suffered or doneby the husband only, of any

manors, lands, tenements or hereditaments, being the inheritance

or freehold of his wife , during the coverture between them, shall

in any wise be or make any discontinuance thereof, or be prejudi-

cial or hurtful to the said wife or to her heirs, or to such as shall

have right, title or interest to the same by the death of such wife

or wives ; (2) but that the same wife and her heirs, and such

other to whom such right shall appertain after her decease , shall

and may then lawfully enter into all such manors, lands, tene-

ments and hereditaments, according to their rights and titles there-

in ; any such fine, feoffment or other act to the contrary notwith-

standing; fines levied by the husband and wife (whereunto the.

said wife is party and privy) only except.

VII. Provided furthermore, That this clause or act extend not

to give any liberty to any such wife, or to her heirs, for to avoid

any lease hereafter to be made of any the inheritance of the

wife by her husband and her for term of one and twenty years, or

under, or any her inheritance for term of three lives at the utter-

most, whereupon as much yearly rent or more is or shall be re-

served, and yearly payable during the same lease, as was at any

time therefore yielden or paid within twenty years next before
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making of any such lease, according to the tenor of this present

act; any thing therein contained to. the contrary notwithstand-

ing.

Leases made by tenants in fee or fee-tail, in the right of their wives or churches,

which be good, which void- 2 Roll. 169, 332, 403, 404- Savil 85- Hutton 84-1

Leon. 59, 148-3 Leon. 156. Leases made by tenant in tail , or by him which is

seised inthe right of his wife, or church, &c.-1 Leo. 112-Cro Jac. 173-8 Co. 34

-10 Co. 60-Bro. Accept f. 9- Dyer 51 , 363-Co. Lit. 44-Hob. 204-Cro. El. 875

-34 H. 8, c. 20-Cro. El. 5, 330 Special observations of leases to be made by

tenant in tail, or of the wife's lands-Raym. 165-1 Sid. 416-Dyer 115, 246, 271,

279, 50-5 Co. 2, 5-2 Roll . 402-5 Co. 6—Cro. El . 602-Cro. Car. 22, 44-Latch.

257-Bridgm. 29-Moor 759. pl . 1050-Hob. 324. Leases made by husband and

wife of the wife's lands-3 Leon 132-Jones 60-Hutt. 84-1 Roll . 159, 163-Latch.

45. The husband's only act of the wife's land shall not prejudice her or her heirs.

Explained by 34 & 35 H. 8, c. 22—6 Ed. 1, c. 3—13 Ed. 1, st. 1, c. 3 & 40-Moor

58, pl . 164-Moor 872, pl. 1215-2 Inst . 681-Hob. 243, 261-Dyer 72, 264, 368-

Co. Lit. 326- Roll. 410, 491 , 499. Leases made by the husband and the wife, of

the inheritance of the wife-God. 102, pl. 119. See further concerning leases, 1

El. c. 19-13 El. c. 10 & 20—14 El. ç. 11 & 14—18 TZ, c. 6—43 El. c. 9, and 29

Geo. 2, c. 31.

If a husband, seised of lands in right of his wife, makes a lease

by deed reserving rent, though such lease may be avoided by her

after the death of her husband, yet if, instead of shewing her dis-

sent, she accept rent becoming due after his death, the lease there-

bybecomes absolute and irrevocable. So if the wife had joined

the husband in a lease for years, by indenture of her lands , she

might after his death, either affirm it by acceptance of rent, or

dissent to and avoid it by bringing trespass, &c . in the same man-

ner as if she had been no party thereto.12 But a parol lease by

the husband or by the husband and wife, of the wife's lands de-

termines absolutely by his death, so that no acceptance of rent or

other act done by the wife will prevent its avoidance.¹³

The statute of 32 Hen. VIII . in the text, hath made an altera-

tion in the common law, and enables all husbands seised of lands

in right of their wives, to make leases for twenty-one years, or

three lives ; observing the directions therein mentioned ; and such

leases to bind the wives and their heirs ; so that they cannot now,

after the husband's death, avoid leases as they might have done at

the common law. Yet, if the directions of the statute are not ob-

served , the leases are avoidable as they would have been before it

was enacted.

This is the only statute that gives directions concerning leases

by tenant in tail, or by husbands seised of lands in right of their

wives. There are several rules necessary to be observed in order

to make a good lease under this statute. First, The leases to be

12. Co. Lit. 45,b-Plow. 137-Cro. Jac.

332, 563, 617-Cro. Car. 165-Cro. Eliz.

769.

13. Cro. El. 656-Cro. Jac. 563-Dyer

91, 146-Leon. 192, 204-2 Bac, Abr.

-306.
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made by virtue thereof must be by indenture.¹1́4 Secondly, The

next rule relates to the time when such leases are to commence.

The statute requires that they are to begin "from the day of the

making."15 Thirdly, If there be an old lease in being, it must be

14. That is to say, it must be a deed of

two or more parts ; butthe circumstance

of indenting the parchment, although it

wasformerly deemed essential, (Co. Lit.

143,b 229,a) yet at the present day it is .

consideredimmaterial, and might even be

done in court, therefore no exception is

now taken to so trifling an omission. 3

Bac. Abr. 336, note.

The like good sense which overlooks a

form, when it no longer answers any use-

ful purpose, has marked the decisions of

our courts, so far as they have gone, in

respect to sealed instruments, executed

by individuals.

In ancient times the seal gave authen-

ticity to the deed, and designated the per-

son who executed it. Every freeman,

and even the more substantial villains,

had their distinct particular seals, with

such devices impressed thereon as they

respectively thought fit to distinguish

themselves by. [2 Black. Com. 306. ]

"Besides the principal seal to a deed,

there was sometimes a counter-seal, be-

ing the private seal of the party. If a

man had not his own seal, or if his own

seal was not well known, he would use

that of another; and sometimes for the

bettersecurity he would use bothhisown,
and that of some other better known."-

1 Reeve Eng. L. 89. When about the

reign ofRichard I. coats ofarms were in-

troduced into seals, a more settled and

known distinction was afforded.

The use of seals is derived from the

Normans; the Saxons made use of the

sign of the cross in attesting their char-

ters ; and antiquarians seem to be agreed,

that the word sigillum, which often oc-

curs in saxon charters, did not mean a

seal of wax, but was used synonimously

for signum, and denoted the sign of the

cross and other symbols made use of in

those times. 1 Reeve Eng. Law 11, 88.

The signing of deeds was not deemed

essential, and might well be dispensed

with:-it was indeed from the very gen-

eral inability to write that sealing was

used ; and when, in consequence of the

progress of learning, the reason for the

use of sealing ceased, yet the practice

still continued ; and to the present day

it is usual, in the attestation ofdeeds, to

use the words " Sealed and Delivered,"

omitting the word " Signed," though the

signing is now essential, and the sealing

no longer affords any proof of the au-

thenticity ofa deed, nor in any way dẹ-

signates or identifies the person who

executes it. Hence, in Pennsylvania, it

has been held that an ink seal, or any

scrawl, may supply the place of a wax

seal. Now, to be consistent with that

decision, our courts must necessarily

place sealing upon precisely the same

footing with indenting. If the decision

that a scrawl may supply the place of a

seal means any thing, it imports that the

seal is a useless formality : whence it is

fairly inferrable, that where the instru

ment, on the face of it purports to be the

deed of the party, and is delivered as

such, it shall be considered as his deed.

Suppose a writing purporting to be an

indenture, of two or more parts, con-

cluding as usual, " In testimony whereof

the parties to these presents have here-

unto interchangeably set their hands

and seals." The several parts corres-

ponding verbatim et literatim with each

other ; simultaneously executed ; and the

subscribing witnesses to each part attest-

ing that the same was sealed and deliver-

ed, as the deed of the parties in their

presence, and it should so happen that

in one ofthe parts the scrawl to supply

the place of a seal were omitted. Is it

possible to conceive that such omission

should invalidate the deed ! Ought not a

court to permit such an omission to be

supplied, even on the trial, as they would

permit the omission of indenting to be

supplied?

The distinction between deeds, and

other written instruments, is perhaps too

well established to be shaken. Let it

then remain. But let the discrimination *

depend upon the intention of the parties,

manifested in the instrument itself; place

the distinction on a footing which may

consist with common sense, and not upon

thepuerile consideration whetherascrawl

be inserted, or omitted, after the name of

the person who, in the execution of the

instrument, declares that he executes it

as his deed.

15. Date and day ofthe date, Ld Hale

observes, are the same in point of com-

putation , but in point of interest date is

taken inclusive; day ofthe date, exclu

sive in many cases. Hal MSS. Harg.
Co. Lit. 46.b A lease having no date,

or a void, or impossible date, shall begin

from the delivery, for there is no other

certainindicium ofthetime oftheir taking

effect. ib.-2 Co. 5-2 Inst. 674-Hob,

140.
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surrendered, or expired, or ended within a year of the making of"

the new lease, and the surrender must be absolute and not con-

ditional. Fourthly, There must not be a double lease in being at

one time, as if a lease for years be made according to the statute,

he in the reversion cannot expulse the lessee, and make a lease

for life or lives, according to the statute, nor e converso; for the

words ofthe statute be, to make a lease for three lives, or one and

twenty years, so as one or the other may be made and not both.

Fifthly, It must not exceed three lives, or one and twenty years,

from the making of it, but it may be for a lesser term or fewer

lives. Sixthly, It must be of lands, tenements, or hereditaments,

manurable or corporeal, which are necessary to be letten, and

whereout a rent by law maybe reserved , and not of things that lie

in grant, as advowsons, faires , markets, franchises, and the like,

whereout a rent cannot be reserved . Seventhly, It must be of

lands or tenements which have most commonly been letten to

farm, 16 or occupied by the farmers thereof by the space of twenty

years next before the lease made, so as if it be letten for eleven

years, at one or several times within those twenty years, it is suf-

ficient. 17 Eighthly, That upon every such lease there be reserv-

ed yearly during the same lease, due and payable to the lessors

and their heirs, as much yearly farm or rent, or more than hath

been most accustomably yielded or paid for the lands within twen-

ty years next before such lease made. Ninthly, The lease must

not be without impeachment of waste.

*82 HENRY VIII. CAP. XXXII. A.D. 1540.

Joint tenantsfor term of life or years.

FORASMUCH as in the parliament begun at Westminster the

twenty-eighth day of April, and there continued till the twenty-

eighth day of June, the thirty-first year of the king's most noble

and victorious reign that now is, it was, amongst other things,

there enacted and established , That all joint tenants and tenants

in common, that then were, or hereafter should be of any estate or

estates of inheritance, in their own rights, or in the right of their

16 If tenant in tail makes a lease of

lands anciently demised, and of an acre

of waste not before demised, reserving

the ancient rent, and so much more as

the acre of waste was worth, this addition

of the acre ofwaste spoils the whole lease,

because the rent being intire in the re-

servation issued out of the whole and

every part thereof, and the acres of waste

being never demised before, it could not

be said verus et antiquus redditus, which

issued out of that which never before

yielded any rent at all. 5 Co. 5- Moor

197-Lord Mountjoy's case-Co. Litt.

44.b See also 3 Bar. Abr. 364, 5 .

17. Harg. Co. Lit. 44.b
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wives, of any manors, lands, tenements or hereditaments within

this realm of England, Wales, or marches of the same , shall and

may be coacted and compelled by virtue of the said act, to make

partition between them of all such manors, lands, tenements, or

hereditaments as they then held , or hereafter should hold as joint

tenants or tenants in common, as more at large appeareth by the

said statute : ( 2) And forasmuch as the said statute doth not ex-

tend to joint tenants and tenants in common for term of life or

years, neither to joint tenants or tenants in common, where one or

some of them have but a particular estate for term of life or years,

and the other have estate or estates ofinheritance ofand in any ma-

nors, lands, tenements and hereditaments : (3) Be it therefore en-

acted by the king our sovereign lord , and by the assent ofthe lords

spiritual and temporal, and the commons, in this present parliament

assembled, and by the authority of the same, That all joint tenants

and tenants in common, and every ofthem, which now hold, orhere-

after shall hold,jointly or in common, for term oflife, year or years,

or joint tenants or tenants in common, where one or some ofthem

have or shall have estate or estates for term of life or years, with

the other that have or shall have estate or estates of inheritance or

freehold in any manors, lands, tenements or hereditaments, shall

and may be compellable, from henceforth, by writ of partition to

be pursued out of the king's court of chancery, upon his or their

case or cases, to make severance and partition of all such manors,

lands, tenements and hereditaments which they hold jointly or in

common for term of life or lives, year or years, where one or some

of them hold jointly or in common for term of life or years with

other, or that have an estate or estates of inheritance of free-

hold.

II. Provided always, and be it enacted, That no such partition

or severance, hereafter to be made by force of this act, be, nor

shall be, prejudicial or hurtful to any person or persons, their heirs

or successors, other than such which be parties unto the said par-

tition, their executors or assigns.

31 H. 8, c . 1. Joint tenants, and tenants in common for lives or years shall make

partition- 1 Leon 162. Joint tenants for life or years are compellable to make par-

tition---Bro. Partition 38, 41 ---Co. Lit. 175,a--- Dyer 73, pl. 7, 179, pl. 43---Cro. Car

44. Partition to be prejudicial to none but parties---Co. Ent. 412,b. See further

8 & 9 Will. 3, c. 31, and 7 Anne c. 18.

Н н
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The mode of proceeding in writs of partition, at the suit of any

tenant in common, or joint tenant, 18 or tenant in co-parcenery is

regulated by several acts ofthe legislature of Pennsylvania.

The first act on this subject is the act of 11th April, 1799 :19

further provision was made by the act of 28th March, 1806 ;20

and " An act supplementary to the several acts of this common-

wealth concerning partitions," passed 7th April, 1807,21 and also

by the act of 26th March, 1808.22

The several courts of common pleas are authorised to issue writs

of partition, in all cases wherein partition is demanded of lands,

tenements, or hereditaments held in joint tenancy, co-parcenary,

or in common; and whether the demandant, or demandants be

minors.

These prescribe- 1 . The course of proceeding where the de-

fendant or defendants are in a state of infancy.24 2. The manner

of giving notice, which may be by service of process, or in some

cases by publication in the papers.25 3. The abatement of the

writ by the death of a defendant, is guarded against.26 4. The

power of the sheriff and inquest to regulate and equalize the pur-

parts, by valuing them, and awarding the payment of money.27

5. The remedy where the judgment is by default.28 There are

sundry other regulations, which will be better understood by a re-

ference to the acts, than by the short notice which could here be

taken of them. I shall therefore only remark further, that a re-

covery in partition is no bar to an action of dower, in that part of

the premises which is assigned to the tenant.29 That partition

can only be made between tenants ofthe freehold. 30 And that a

parol partition between tenants in common, made by making a line

of division on the ground, and followed by a corresponding sepa-

rate possession, is good, notwithstandingthe act for the prevention

offrauds and perjuries.31

18. Bythe act of 1st March, 1812, it

is declared that the jus accrescendi, or

right or survivorship shall no longer ob-

tain between joint tenants; but that the

lands shall descend, or pass by device as

the estates of tenants in common. The

act, however, is not to effect trust estates.

5 St. Laws Sm. E. 395.

19. 3 State Laws, Sm Ed. 386.

20. 4 StateLaws, Sm. Ed. 35.

21. ib.

22. ib.

23. ib.

398.

518.

398..

24.4 StateLaws, Sm. Ed. 398.

25.

27.

ib.

26. ib.

ib.

28. ib.

29. 1 Dal. 18.

398, 519.

ib.

ib.

ib.

30. M'Kee v Straube, 2 Bin. 34.

บ31. Ebert v Wood, 1 Bin. 216. Re

specting the partition ofintestates' estates

see the act of 19th April, 1794, and the

valuable notes thereto subjoined. 3 St.

Laws, Sm. Ed. 143.
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* 32 HENRY VIII. CAP. XXXIV. A.D. 1540.(s

Concerning grantees of reversions to take advantage of the con-

ditions to be performed bythe lessees

WHERE before this time, divers as well temporal as ecclesias-

tical and religious persons , have made sundry leases, demises and

grants to divers other persons, of sundry manors, lordships, ferms ,

meases, lands, tenements, meadows, pastures, or other heredita-

ments, for term of life or lives, or for term of years, by writing

under their seal or seals, containing certain conditions, covenants

and agreements to be performed, as well on the part and behalf of

the said lessees and grantees, their executors and assigns, as on

the behalfofthe said lessors and grantors, their heirs and succes-

sors ; (2) and forasmuch as by the common law of this realm, no

stranger to any covenant, action or condition, shall take any ad-

vantage or benefit of the same, by any means or ways in the law,

but only such as be parties and privies thereunto, by the reason

whereof, as well all grantees of reversions, as also all grantees

and patentees of the king our sovereign lord, of sundry manors,

lordships, granges, ferms, meases, lands, tenements, meadows,

pastures, or other hereditaments late belonging to monasteries,

and other religious and ecclesiastical houses dissolved, suppressed,

renounced, relinquished ,forfeited, given up, orby other means come

to the hands and possession ofthe king's majesty since the fourth

day of February, the seven and twentieth year of his most noble

reign, be excluded to have any entry or action against the said les-

sees and grantees, their executors or assigns , which the lessors be-

fore thattime might bythe law have had against the same lessees for

the breach of any condition, covenant or agreement comprised in

the indentures of their said leases, demises and grants : (3 ) Be it

therefore enacted by the king our sovereign lord, the lords spiritų-

al and temporal, and the commons, in this present parliament as-

sembled, and by authority of the same, That as well all and every

person and persons, and bodies politic, their heirs, successors and

assigns, which have or shall have any gift or grant ofour said sove-

reign lord, by his letters patent, of any lordships, manors, lands,

s) "This statute is in force, except land and his grantee." Report ofthe

such parts as relate to the king of Eng- Judges.

1.
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tenements,rents , parsonages,tithes, portions, or any other heredita-

ments, or ofany reversion or reversions of the same, which did be-

long or appertain to any ofthe said monasteries, or other religious

or ecclesiastical houses, dissolved , suppressed , relinquished , forfeit-

ed, or by any other means come to the king's hands since the said

fourth day of February, the seven and twentieth year of his most

noble reign, or which at any time heretofore did belong or apper-

tain to any other person or persons, and after come to the hands

of our said sovereign lord ; ( 4) as also all other persons being

grantees or assignees to or by our said sovereign lord the king, or

to or by any other person or persons than the king's highness, and

the heirs, executors , successors and assigns of every of them, (5)

shall and may have and enjoy like advantages against the lessees,

their executors , administrators and assigns, by entry for non-pay-

ment ofthe rent, or for doing of waste or other forfeiture ; (6) and

also shall and may have and enjoy all and every such like, and

the same advantage, benefit and remedies by action only, for not

performing of other conditions, covenants or agreements contain-

ed and expressed in the indentures of their said leases , demises

or grants, against all and every the said lessees and farmers and

grantees, their executors, administrators and assigns, as the said

lessors or grantors themselves, or their heirs or successors, ought,

should, or might have had and enjoyed at any time or times, (7) in

like manner and form, as ifthe reversion ofsuch lands, tenements

or hereditaments had not come to the hands of our said sovereign

lord, or as our said sovereign lord,his heirs and successors, should

or might have had and enjoyed in certain cases, by virtue ofthe act

made at the first session of this present parliament, if no such

grant by letters patents had been made by his highness.

II. Moreover be it enacted by authority aforesaid, That all

farmers, lessees and grantees of lordships, manors, lands, tene-

ments, rents, parsonages, tithes, portions, or any other heredita-

ments for term of years, life or lives, their executors, administra-

tors and assigns, shall and may have like action, advantage and

remedy against all and every person and persons,and bodies politic ,

their heirs, successors and assigns , which have or shall have any

gift or grant ofthe king our sovereign lord , or of any other person

or persons, of the reversion ofthe same manors, lands, tenements
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and other hereditaments so letten, or any parcel thereof, for any

condition, covenant or agreement contained or expressed in the in-

dentures of their lease or leases, as the same lessees , or any ofthem

might and should have had against the said lessors and grantors,

their heirs and successors ; (2) all benefits and advantages of re

coveries in value by reason of any warranty in deed or in law, by

voucher or otherwise, only excepted.

III. Provided always, That this act, nor any thing or things

therein contained, shall extend to hinder or charge any person or

persons for the breach of any covenant or condition comprised in

any such writing, as is aforesaid , but for such covenants and con-

ditions as shall be broken or not performed, after the first day of

September next coming, and not before ; any thing before in this

act contained to the contrary thereof notwithstanding.

1 Roll. 81 , 359---2 Roll. 170---Cro. El. 457---Cro. Jac. 521 ---Godb. 161, pl. 227, 276 ,

pl. 391---Vaugn. 39---Stile $26--1 Mod. 192---1 Show. 284, 285 --- 1 Salk. 185---1 Vent.

10---1 Sid. 401, 402---2 Bulst. 282---Moor 93, pl. 230---Moor 94, pl. 232---Moor 159,

pl. 300---Moor 242, pl . 380---Moor 243, pl. 382---Moor 525, pl. 691 ---Moor 527, pl.

695. Grantees of reversions may take advantage of conditions and covenants against

the lessees ofthe same lands. Moor 876, pl . 1228---Goldsb. 175, pl. 109---Plowd . f.

175---Dyerf. 68, 131, 309---3 Co. 62---5 Co. 112---Bro. Entre. congeable 139---Cro.

El. 600, 863---Cro. Jac. 305---Cro. Car. 24, 44, 137. Lessees may have the like re-

medy against the grantees ofthe reversions which they might have had against their

grantors. Dyer f. 257---3 Co. 63---5 Co. 16---Co. Lit. 215.

At the common law, if a man had made a lease for life, reserv-

ing a rent, &c. and if the rent be in arrear, a re-entry, and the

lessor should grant the reversion over, the grantee could take no

advantage of the condition, as the lessor or his heirs might have

done, had the reversion continued in them. But now, by virtue

ofthe statute 32 Hen. VIII. c. 34, in the text, the grantee of the

reversion may take advantage thereof, and upon demand of the

rent, and non-payment, he may re-enter.

The grantee ofthe reversion , having by the statute the like ad-

vantage against the lessee, by entry for the non-payment of the

rent, or for doing waste, or other forfeiture, &c. as the lessors or

grantors themselves might or ought to have had.

In the construction of this act it has been held-

1. That the statute is general ; and that the grantee of the re-

version of every common person, as well as of the king, shall take

advantage of conditions. 1

2. That where the statute speaketh of lessees, that the same doth

not extend to gifts in tail.

3. That where the statute speaks of grantees and assignees of

the reversion, that an assignee of part of the estate of reversion

1. Co. Lit. 215,a-Pl. Com. 175-6,
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may take advantage of the condition. As if lessee for life, be,

&c. and the reversion is granted for life, &c. So if lessee for

years, &c. be, and the reversion is granted for years, the grantee

for years shall take benefit of the condition in respect of this word

[executors] in the text.

4. That a grantee ofpart ofthe reversion shall not take advan-

tage ofthe condition ; as if the lease be of three acres, reserving

a rent upon condition, and the reversion is granted of two acres,

the rent shall be apportioned by the act of the parties, but the

condition is destroyed, for that it is entire, and against common

right.

5. By act in law, a condition may be apportioned in the case of

acommon person. And likewise a condition shall be apportion-

ed by the act and wrong of the lessee."

6. There is a diversity between a condition that is compulsory,

and a power of revocation that is voluntary : for a man that hath

a power of revocation, may, by his own act, extinguish his power

ofrevocation in part, as by levying a fine of part; and yet the

power shall remain for the residue, because it is in nature of a

limitation, and not of a condition.

7. If the lessor grant the reversion in fee, to the use of A. and

his heirs, A. is a sufficient assignee within the statute, because he

comes in by the act and limitation ofthe party, albeit he is in the

post, and the words of the statute be, to or by, and they be as-

signees to him, although they be not by him.

8. Although the words of the statute be, for non -payment of the

rent, or for doing of waste, or other forfeiture, yet the grantees or

assignees shall not take benefit of every forfeiture, by force of a

condition, but only of such conditions as either are incident to the

reversion, as rent for the benefit of the state, as for not doing of

waste, for keeping the houses in reparation, for making of fences,

scouring ofditches, for preserving of woods, or such like, and not

for the payment of any sum in gross, delivery of corn, wood, or

the like, so as other forfeiture shall be taken for other forfeitures

like to those examples, which were there put (videlicet) ofpay-

ment of rent, and not doing of waste, which are for the benefit of

the reversion .3

It has also been held upon this statute, that if a man makes a

lease for years, upon condition that ifthe rent should be in arrear,

it should be lawful to the lessor and his assigns to re-enter, and

then the lessor assigns the reversion over, and the lessee attorns,

and the lessor dies, the grantee shall not take advantage of the

condition for want of these words, his heirs in the reservation of

the condition ; the condition being, that he and his assigns shall

enter. By Brown, serg. who moved the case in C. B. ex relatione

J. Hurst:-It appears, therefore, that this reservation ofcondition

is to be resembled to secure a reservation of rent, as is mentioned

before, Co. Litt. page 47,a. which determined by the death of the

2. Co. Lit. 148,a 215.a 3. Co. Lit. 215.
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lessor ; but that, nevertheless, the grantee shall have advantage of

the condition during the life of the grantor, by the 32 H. 8. Se

note, the grantee of part of the reversion in the whole, shall take

advantage of a condition ; for to this purpose the grantee of a re-

version for life or years, is an assignee within the 32 Henry 8, who

may enter ; which, nevertheless, is very different in the case of a

warranty ; for a lessee for life, who has but part of the estate in

the whole, is not assignee for voucher. On the other hand, the

grantee of the whole estate in reversion in part, is not an assignee

within the 32 H. 8: as if the reversioner in fee of 4 acres, grants

2 acres in fee, the grantee cannot enter, which also is very differ-

ent in the case of warranty, for the feoffee of 2 acres is an assignee

for voucher.4

* 14 ELIZABETH, CAP. VIII. A.D. 1572.

An actfor the avoiding of recoveries suffered by collusion by ten

antsfor term oflife and such others.

WHERE divers persons being seised, or that have been seised

oflands, tenements and hereditaments, as tenants by the curtesy

of England, tenants in tail, after possibility of issue extinet, or

otherwise, only for term of life or lives, or of estates determinable

upon life or lives, have heretofore permitted and suffered other

persons by agreement or covin between them had, to recover the

same lands and tenements and other hereditaments, against the

same particular tenants, in the queen's majesty's court, (2) or

have permitted and suffered themselves to be vouched by other

persons, by agreement or covin between them had, in recoveries

suffered ofthe same lands, tenements and other hereditaments, in

the queen's majesty's court, (3 ) to the great prejudice of those to

whom the reversion or remainder thereof hath appertained , or

ought to appertain :

II. For remedy whereof, be it enacted by the queen's most ex-

cellent majesty, with the assent of the lords spiritual and tempo-

ral, and the commons, in this present parliament assembled, and

by authority of the same, That all such recoveries hereafter to be

had or prosecuted by agreement of the parties, or by covin as is

4. Co. Lit. 215,b note 1.
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aforesaid, against any such particular tenant of any lands, tene-

ments or hereditaments, whereof the same particular tenant is or

hereafter shall be seised of any such particular estate as aforesaid,

(2) or against any other with voucher over of any such particular

tenant, or of any having or that had a right or title to any such

particular estate or tenancy as is aforesaid, (3) shall, from hence-

forth, as against such person or persons to whom any reversion or

remainder thereof, by force of any conveyance or device before

that time had or made, shall, ought or lawfully may appertain, and

against their heirs and successors, to be clearly and utterly void

and of none effect ; any law or usage heretofore had to the con-

trary thereof in any wise notwithstanding.

III. Provided alway, That this act, nor any thing therein con-

tained, shall extend or be prejudicial to any person or persons

that shall hereafter, by good title, recover any lands, tenements

or hereditaments, without fraud or covin, by reason ofany former

right or title ; ( 2) but that all and every such recovery, and reco-

veries so to be had or prosecuted upon former rights, or titles,

shall stand and be in like force, strength and effect, as they were

before the making of this act ; any thing herein contained to the

contrary in any wise notwithstanding.

IV. Provided also, That all and every such recovery and reco-

veries to be had or prosecuted, of any lands, tenements or here-

ditaments as aforesaid, by the assent and agreement of any person

or persons to whom any reversion or remainder thereof then shall

or ought to appertain, ( so that the same assent and agreement do

appear of record in any court of our sovereign lady the queen's

majesty, her heirs or successors ) shall stand and be in like force,

strength, and of like effect, against such person and persons that

shall so assent and agree, their heirs and successors , as they were

before the making of this act ; any thing herein contained to the

contrary in any wise notwithstanding.

V. Be it further enacted by the authority aforesaid , That one

act, made in the two and thirtieth year of our late sovereign lord

king Henrythe eighth , entitled , An act for the avoiding ofrecove-

ries by collusion, by tenantsfor term oflife, shall be from the first

day of July next ensuing repealed, and shall no longer stand in

force. Co. Lit. 356,a 362,a
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Co. Ent. 655, 670---2 Leon. 60, 63. Recoveries against tenants for life, &c. by

covin, shall be void---Moor 690, 953---Co . Ent. 15 ---Cro. El. 562. Arecovery bythe

assent ofhim in the reversion or remainder---10 Co. 43. See 14 Geo. 2, c. 20, for

amendment of common recoveries.

The object ofthis statute is the preservation of remainders and

reversions, expectant upon any estate for life.

If tenant for life aliens by feoffment, or fine, for the life of

another, or in tail or fee, these being estates which either must,

or may, last longer than his own, the creating of them is not only

beyond his power, and inconsistent with the nature of his interest,

but is also a forfeiture of his own particular estate to him in re-

mainder or reversion, who may enter upon the alienee.“

So, if tenant for life suffer a recovery by agreement and covin,

between himself and the demandant, this is a forfeiture of his es-

tate, and he in the reversion or remainder may enter for the for-

feiture. But the statute 14 El. c. 8, extends only to recoveries

had by agreement or covin. And a recovery suffered by agree-

ment between a tenant for life and tenant in tail, is valid to bar

the remainder-man or reversioner in fee. For a tenant in tail in

possession, or in remainder, with the assent of the tenant for life,

has a power to bar the estate tail. "

* 19 CHARLES II . CAP. VI. A.D. 1667.

An actforredress ofinconveniencies by want of proofof the de-

ceases of persons beyond the seas or absenting themselves, upon

whose lives estates do depend.

WHEREAS divers lords of manors, and others, have used to

grant estates by copy of court-roll for one, two or more life or

lives, according to the custom of their several manors ; and have

also granted estates by lease for one or more life or lives, or else

for years, determinable upon one or more life or lives ; and it hath

often happened, that such person or persons, for whose life or lives

such estates have been granted, have gone beyond the seas, or so

absented themselves for many years, that the lessors and rever-

sioners cannot find out whether such person or persons be alive or

dead, by reason whereof such lessors and reversioners have been

5. The 32 H. VIII, c. 31 , which is re-

pealed and supplied by this act, extended

not to recoveries where tenant for life

came in as a voucher, but by the statute

14 El. c. 8, ampleremedy is provided for

preservation of the entry ofthem inrever-

sion or remainder. Co. Lit. 362.a

6. Co. Lit. 251 ,a-Lit. § 415-2 Black,

Com. 274

7. Co. Lit. 362.a

I.
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held out of possession of their tenements for many years, after all

the lives upon which such estates depended, are dead, in regard

that the lessors and reversioners when they have brought actions

it to provefor the recovery of their tenements, have been put upon

the death of their tenants, when it is almost impossible for them

to discover the same: 1

II. For remedy of which mischief, so frequently happening to

such lessors or reversioners, Be it enacted by the king's most ex-

cellent majesty, by and with the advice and consent of the lords

spiritual and temporal, and the commons, in this present parlia-

ment assembled, and by the authority of the same, That if such

person or persons, for whose life or lives such estates have been

or shall be granted as aforesaid, shall remain beyond the seas, or

elsewhere absent themselves in this realm, by the space of seven

years together, and no sufficient and evident proof be made ofthe

liyes of such person or persons respectively, in any action com-

menced for recovery of such tenements by the lessors or rever.

sioners ; in every such case the person or persons upon whose life

or lives such estate depended, shall be accounted as naturally

dead; (2) and in every action brought for the recovery of the said

tenements, by the lessors or reversioners, their heirs or assigns,

the judges before whom such action shall be brought, shall direct

the jury to give their verdict as if the person so remaining beyond

the seas, or otherwise absenting himself, were dead.

III. And be it further enacted, That in any such action, where-

in the life or death of any such person or persons shall come in

question, between the lessor or reversioner and tenant in posses-

sion, it shall and may be lawful for the lessor or reversioner to

take exception to any of the jurors returned for the trial of that

cause, that the greater part of the real estate of any of such jurors

is held by lease or copy for lives, who, upon proof thereof, shall

be set aside as in case of other legal challenges .

[ § IV. is local and temporary ; and therefore omitted.]

V. Provided always, and be it enacted, That if any person

or persons shall be evicted out of any lands or tenements by vir-

tue of this act, and afterwards if such person or persons, upon

whose life or lives such estate or estates depend, shall return

again from beyond the seas, or shall, on proof, in any action to

be brought for recovery of the same, be made appear to be living,
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or to have been living at the time of the eviction ; that then and

from thenceforth the tenant or lessee, who was ousted of the same,

his or their executors, administrators or assigns, shall or may re-

enter, repossess, have, hold and enjoy the said lands or tenements

in his or their former estate, for and during the life or lives, or so

long term as the said person or persons upon whose life or lives

the said estate or estates depend, shall be living ; (2) and also

shall have, upon action or actions to be brought by him or them

against the lessors , reversioners or tenants in possession , or other

persons respectively, which since the time of the said eviction re-.

ceived the profits of the said lands or tenements, recover, for da-

mages, the full profits of the said lands or tenements respectively,

with lawful interest for and from the time that he or they were

ousted of the same lands or tenements, and kept and held out of

the same by the said lessors, reversioners, tenants or other per-

sons, who, after the said eviction, received the profits of the said

lands or tenements, or any of them respectively, as well in the

case when the said person or persons upon whose life or lives such

estate or estates did depend, are or shall be dead at the time of

bringing of the said action or actions, as if the said person or per-

sons were then living.

Persons beyond the seas, or absenting themselves for seven years-Carthw. 246.

See 6 Anne, c. 18, which extends to reversioners after the death ofminors or mar-

ried women, &c.

It is a well established rule of law, that persons once in being

shall be intended still living, if the contrary be not proved.1-

Therefore in ejectments , &c. great caution is required, in making

out a pedigree, &c. not to prove the birth of any person, through

whom the title is not deduced, and who might be heir if living;

and to be prepared with proof of the death of such person if set

up with the adverse party.

The inconvenience, which occasioned the making of the statute

in the text, is clearly set forth in the preamble. In the construc-

tion of the statute it is held, that if a person absents himself for

seven years, and no proof can be made that he is alive, he shall be

presumed to be dead.2

Further and more effectual provision is made on this subject in

England, by the statute 6 Anne c. 18, which authorises a person

claiming in reversion, remainder, or expectancy in or to any es-

1. 2 Roll. Rep. 461. end 525-35 H. 6. 50,b pl. 14. pr. Priscotf-

2. Carthw. 246-2 Roll. 461-Towns- Dett: 60.
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tate, after the death of any minor, married woman, or any other

person whatsoever, upon affidavit made in the court of chancery

by the claimant, of his title, and that he hath cause to believe that

the person upon whose life the reversion, &c. depends, is dead,

and that his death is concealed, an order shall be made on the

person concealing, or suspected of concealing the death, to pro-

duce and show the person suspected to be dead, to such persons,

not exceeding two, as shallbe named in the order, at thetime and

place therein appointed ; and in default, the lands, &c. shall pass

as ifthe person concealed were actually dead.

And upon affidavit made as aforesaid, the minor, married wo-

man, &c. is, or lately was, at come certain place beyond the seas,

the claimant may send one, or both the persons named in the or-

der, to which he will be entitled, at his own charges, to the place

named, to view such minor, married woman, &c. and the person

or persons so appointed, are to make their return to the court of

chancery.

It is provided, however, that if it should afterwards appear that

such infant, &c. were alive at the time of the order, the right is

not divested .

The act contains a provision in favor of guardians, trustees and ·

husbands, who mayhave ineffectually endeavoured to produce the

person upon whose life the estate depends.

The act declares those persons, who, as guardians, trustees, &c.

hold estates after the lives upon which they depend are determin-

ed to be trespassers.

* 11 GEORGE II. CAP. XIX. A.D. 1738. T

An act for the more effectual securing the payment of rents,

and preventing frauds by tenants.
1

WHEREAS the several laws heretofore made for the better se-

curing ofrents, and to prevent frauds committed by tenants, have

not proved sufficient to obtain the good ends and purposes design-

ed thereby, but rather the fraudulent practices of tenants, and the

mischiefintended by the said acts to be prevented, have of late

years increased, to the great loss and damage of their lessors or

landlords.

XIV. And to obviate some difficulties that many times occur in

the recovery of rents, where the demises are not by deed, Be it

T) "The XIV. and XV. sections of this statute are in force." Report ofthe

Judges.
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further enacted by the authority aforesaid, That from and after

the said twenty-fourth day of June, it shall and may be lawful to

and for the landlord or landlords where the agreement is not by

deed, to recover a reasonable satisfaction for the lands, tenements

orhereditaments, held or occupied by the defendant or defendants,

in an action on the case, for the use and occupation of what was

so held or enjoyed ; and if, in evidence, on the trial of such action,

any parol demise or any agreement (not being by deed) whereon

a certain rent was reserved, shall appear, the plaintiff in such ac-

tion shall not thereupon be non-suited, but may make use thereof

as an evidence ofthe quantum of the damages to be recovered.

XV. And whereas, where any lessor or landlord , having only

an estate for life in the lands, tenements or hereditaments de-

mised, happens to die before or on the day, on which any rent is

reserved, or made payable; such rent, or any part thereof, is not

by law recoverable by the executors or administrators of such

lessor or landlord ; nor is the person in reversion entitled thereto,

any other than for the use and occupation of such lands, tenements

or hereditaments, from the death of the tenant for life ; of which

advantage hath been often taken by the under-tenants, who there-

by avoid paying any thing for the same; For remedy whereof, Be

it enacted by the authority aforesaid, That from and after the

twenty-fourth day of June, one thousand seven hundred and thir-

ty-eight, where any tenant for life shall happento die before or on

the day, on which any rent was reserved or made payable upon

any demise or lease of any lands, tenements or hereditaments,

which determined on the death of such tenant for life, that the

executors or administrators of such tenant for life shall and may,

in an action on the case, recover of and from such under-tenant

or under-tenants of such lands, tenements or hereditaments, if

such tenant for life die on the day on which the same was made

payable, the whole, or if before such day, then a proportion of such

rent, according to the time such tenant for life lived ; of the last

year or quarter of a year, or other time in which the said rent was

growing due as aforesaid , making all just allowances or a propor-

tionable part thereof respectively.

The statute in the text, § 14 and § 15, authorises recoveries to

be had in actions onthe case, for the use and occupation.
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3

An action of debt however will lie for the use and occupation

generally, without setting forth the particulars of the demise.-

In the case of Wilkins v Wingate, which was an action of debt

for rent, issue was taken on the first count. The second count

alleged, that the plaintiff, on the 20th December, 1791 , demised .

to the defendant a messuage,&c. for three years, to commencethe

2ist ofthat month, at 30l. payable on the 25th March, 29th Sep-

tember, and the 25th December ; that the defendant entered on

the 22d December, 1791 ; and that 15l. for half a year's rent be-

came due on that day. The third count was for use and occupa

tion generally, for 10l . for half a year. To the second count the

defendant pleaded nil habuit in tenementis; and he demurred to

the last count. In support of the demurrer, Lawes, for the de-

fendant, was proceeding to argue that an action ofdebt would not

lie for use and occupation generally, for that the particulars of the

demise, the entry of the lessee, and the time when the rent be-

came due, should have been stated. But lord Kenyon said, that

the contrary had been lately determined in the court of common

pleas, and they gave judgment for the plaintiff.4

pro-

An action of debt may be brought for a sum capable of being

ascertained, though not ascertained at the time of the action

brought. It is not necessary that the plaintiff should recover the

exact sum demanded. So it seems in cases where the gist of the

action supported, and a case proved consistent with the declara-

tion, the action not being for a precise sum, but for a sum in

portion to what the jury shall find to be the value of the damage,

it is not necessary to prove the exact sum in the declaration. As

in debt on a foreign judgment. So for treble the value for not

setting out tithes under the statute 2 & 3 Edw. 6, c. 13.7 So in

debt for the use and occupation of a messuage, &c. Or in an ac-

tion against a tenant for double the value of the land when he holds

over under the statute 4 Geo. 2, c. 28,8

To indebitatus assumpsit for use and occupation, the defendant

pleaded nil habuit in tenementis, at the time he permitted the de-

fendant to occupy the land, and upon demurrer it was held a

bad plea. There being no occasion for a plaintiff to shew any

title upon these contracts. It would be very unreasonable that

the defendant in such action should be allowed to deny the title

of the plaintiff, by whose permission he entered upon and oc-

cupied the premises.10

3. 6 Term. Rep. 62.

9

4. Strondo Rodgers, 32 Geo. III. C.

B. See also Clif Ent. 237-Com . Dig.

Pleader (2 W. 14) Gilb. on the action

ofdebt 404, 407-Co. Lit. 47,b- 3 Leon.

146-3 Vin. Sup. 118.

5. Per Lord Mansfield in Walker v

Winter, Doug. 1. See Vin. Sup. 103

Black. Rep. 1221.

6. Walker

Doug. 1.

Winter, 19 Geo. 3-

7. See Doug. 732 in (n.).

8. 3 Vin. Sup. 104.

9. Lewis v Willis, Hil. 25 Geo. II.-

1 Wils. 314.

10. Sayer 13, cites Richards v Hold-

finch, Hil. 13 Geo. II. 1 Viner's Sup

tit. Actions ( Aa. 3) p. 151.
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To maintain an action for the use and occupation, it must ap-

pear that the occupation has been beneficial to the defendant; and

where the contrary appeared the courtdirected a non-suit. ¹¹

EXECUTION.

* 13 EDWARD I. CAP. XLV. A.D. 1285.

The process of execution of things recorded within the year, or

after.

BECAUSE that ofsuch things as be recorded before the chancellor

and thejustices ofthe kingthat have record, and be inrolled in their

rolls,process ofplea ought not tobe madeby sunmons,attachments,

essoin, view of land, and other solemnities of the court, as hath

been used to be done of bargains and covenants made out ofthe

court ; (2) from henceforth it is to be observel, That those things

which are found inrolled before them that have record, or contained

in fines, whether they be contracts, covenants, obligations , ser-

vices, or customs knowledged, or other things whatsoever inrolled,

wherein the king's court, without offence of the law and custom,

may execute their authority, from henceforth they shall have such

vigour, that hereafter it shall not need to lead for them. (3 ) But

when the plaintiff cometh to the king's court, if the recognisance

or fine levied be fresh, that is to say, leved within the year,

shall forthwith have a writ of execution of the same recognisance

made. (4) And if the recognisance were made, or the fine levi-

ed of a further time passed , the sheriff shall be commanded, that

he give knowledge to the party of whom i is complained , that he

be afore the justices at a certain day, to shew ifhe have any thing

to say why such matters inrolled or contained in the fine, ought

not to have execution. (5) And if he do not come at the day, or

peradventure do come, and can say nothing why execution ought

not to be done, the sheriff shall be commanded to cause the thing

inrolled or contained in the fine to be executed. (6) In like man-

he

11. Hearne et al. Tomlin, Mich. 34 Geo. III.-Peake's cases 192-1 Viner's

Sup. 124.
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ner, an ordinary shall be commanded in his case, observing never-

theless as before is said of amean, which by recognisance orjudg-

ment is bound to acquit.

Fleta 2, c. 13, p. 76, sect. 9-Co. Lit. 131,a-2 Inst. 469-Bro. Debt 10- Bro.

Parl. 29-Fitz. Scire fac. 1 , 2, 3, 8, 12, &c.-Fitz. Execut. 18, 35, 57, 96, 100—Cros

El. 164. A mean 13 Ed. 1 st. 1, c. 9.

Bythe common law, if a plaintiff had not sued out execution

for a year and a day, after judgment in a personal action , he was

driven to an action of debt upon the judgment ; which indeed may

still be maintained on such dormant judgment, but such actions

are discountenanced by courts as being generally vexatious and

oppressive, harassing the defendant with the costs of two suits in-

stead of one. Whereas the statute in the text, affords a speedier

and less oppressive remedy, by writ of scire facias, requiring the

defendant to shew cause why the judgment should not be revived,

and execution had against him.

A scirefacias, although it is but a judicial writ, is in the nature

ofan action, and a release of actions , or of executions, discharges

it.¹

The computation of the year and day is to be from the time the

judgment was enterel, unless there were a cessat executio, in

which case the year slall be computed from the time when execu-

tion might have been sied.2
1

If the defendant brings a writ of error, andthereby hinders the

plaintiff from suing out execution, the year and day shall be ac-

counted from the final judgment given. So, where the delay has

arisen from the part of the defendant, by bills of injunctions and

by obtaining time for payment. In the case of Michel v Cue &

Ux, the court observed that this rule for reviving a judgmentÜx,

above a year old,by scir facias, before suing out execution upon

it, which was intended to prevent a SURPRISE upon thedefendant,

ought not to be taken advantage of by a defendant, who was so

far from being surprised by the plaintiff's delay, that he himself

had been trying all manner of methods, whereby HE might delay

the plaintiff."

A scirefacias lies to receive a judgment in ejectment, though

this was formerly doubtel. 5

In debt against bail, the plaintiff may bring an action against all

the persons bound in the recognizance or several actions against

each ofthem: But one sire facias seems in all cases to be suffi-

cient ; for the recognizance being joint and several, it is held that

the execution may be several, though the scire facias wasjoint.

By an act of assembly of Pennsylvania, it is declared That

no judgment entered in any court of record, shall continue a lien

1. Co. Lit. 290.

2. 1 Crom. Prac. 341-Mod. s. 200.

3. Cro. Jac. 364-5 Co. 88.

4.2 Burr. Rep. 660.

7

5. 2 Bac. Abr. 361-2 Ld. Ray. 669.

6. 2 Bac. Abr. tit. Execution (G)-1

Sid. 339-1 Leo. 325.

7. 3 State Laws, Sm. Ed. 332.
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on the real estate of the person against whom suchjudgment may

be entered, during a longer term thanfive years, from the first re-

turn day ofthe term of which such judgment may be so entered,

unless the person who may obtain such judgment, or his legal re-

presentatives, or other person interested, shall, within the said

term of five years, sue out a writ of scire facias to revive the

same."

The act points out the description of persons, upon whom writs

of scire facias shall be served : and where such persons cannot be

found, substitutes proclamations in open court, at two succeeding

terms, in place of service.

The construction put upon this act in the circuit court of the

United States, in the case of Hurst v Hurst, was, that being in-

tended for the security of purchasers, it afforded no protection to

subsequent judgment creditors ; but against them the lien con-

tinued for the five years, although the judgment were not revived

by scire facias.8

A different construction, however, has since obtained, in the

supreme court of Pennsylvania, where it has been held, that the

act was intended as an act of limitations, and that after the lapse

of five years the lien on the real estate of the defendant ceases to

exist, though the debt continues. '

32 HENRY VIII. CAP. V. A.D. 1540.

For the continuation of debts upon execution.

WHEREAS before this time divers and sundry persons have sued,

executions, as well uponjudgments forthemgiven oftheir debts and

damages, as upon such statute merchant, statutes of the staple or

recognizances, as have been to them before made, recognized and

knowledged,and thereupon such lands, tenementsand other heredi-

taments as were liable to the same execution, have been byreason-

able extent to them delivered in execution , for the satisfaction of

their said debts and damages, according tothe laws of this realm;

(2) nevertheless it hath been oftentimes seen, that such lands,

tenements and hereditaments, so delivered and had in execution,

have been recovered or lawfully divested, taken away, or evicted

from the possession of the said recoverers, obligees or recognizees,

their executors or assigns, before such time as they have been

* See Washington's Rep. 9. Binney's Rep,

K K

"
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fully satisfied and paid off their said debts and damages, without

any manner of fraud, deceit, covin, collusion or other default in

the said recoverers, obligees and recognizees, their executors or

assigns; (3) by reason whereof the said recoverers, obligees and

recognizees have been thereby set clearly without remedy by any

manner suit of the law, to recover or come by any such part or

parcel of their said debts and damages as was behind, and not bý

them levied or received before such time as the said lands, tene-.

ments and other hereditaments, so by them had in execution, were

recovered, lawfully divested, taken or evicted out of and from

their possessions, as is aforesaid, to their great hurt and loss, and

much seeming to be against equal justice and good conscience ;

(4) for reformation whereof, Be it enacted by authority of this

present parliament, That if hereafter any such lands, tenements

or hereditaments, as be, or shall be had and delivered to any per-

son or persons in execution, as is aforesaid, upon anyjust and law-

ful title, matter, condition or cause, wherewithal the said lands,

tenements and hereditaments were liable, tied and bound at such

time as they were delivered and taken into execution, shall hap-

pen to be recovered, lawfully divested , taken or evicted out of and

from the possession of any such person and persons as now have

and hold, or hereafter shall have and hold the same in execution,

as is aforesaid, without any fraud, deceit, covin, collusion or other

default of the said tenant or tenants by execution, before such

time as the said tenants by execution, their executors or assigns,

shall have fully and wholly levied or received the said whole debt

and damages for the which the said lands, tenements and other

hereditaments were delivered and taken in execution as is afore-

said ; (5) then every such recoverer, obligee and recognizee, shall

and may have and pursue a writ of scire facias out of the same

court from whence the said former writ of execution did proceed,

(6) against such person or persons as the said writ of execution

was first pursued, their heirs, executors or assigns , ( 7) of suck

lands, tenements or hereditaments as were or been then liable or

charged to the said execution, ( 8 ) returnable into the same court

at a certain day, being full forty days after the date of the same

writ: (9) at which day, if the defendant, being lawfully warned,

make default, or appear and do not shew and plead a sufficient

matter or cause ( other than the acceptance ofthe said lands, tene
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ments or hereditaments by the said former writ of execution) to

bar, avoid or discharge the said suit for the residue of the said

debt and damages remaining unlevied or unreceived by the said

former execution, then the lord chancellor, or other such justice or

justices before whom such writ ofscire facias shall be returnable,

shall make eftsoons a new writ or writs out of the said former re-

cord ofjudgment, statute merchant, statute staple, or recognizance

of like nature and effect as the said former writ of execution was,

for the levying of the residue of all such debt and damage as then

shall appear to be unlevied, unsatisfied or unpaid, of the whole

sum or sums in the said former writ of execution contained ; any

law, custom, or other thing to the contrary heretofore used in any

wise notwithstanding.

A remedy for the cognizee or obligee, where lands delivered to him in execution,

be recovered fromhim- 13 Ed. 1, c. 18 & 45-2 Bulst. 97- Godbolt 258, pl. 354--

4 Co. 66 Plow . f. 72-Co. Lit. 289,b-13 Ed, 1 , st. 1 , c. 45-2 Cro. 693. Further

provisions relating to executions, 2 Jac. 1 , c. 15—3 Jac. 1 , c. 8-21 Jac. 1, c. 24-

16& 17 Car, 2, c. 5, (which is made perpetual by 22 & 23 Car. 2, c. 2)—16 & 17

Car. 2, c. 8, and 29 Car. 2, c. 3.
น

This statute had in view tenants by elegit.

Although the writ of elegit is unknown in Pennsylvania, yet the

act of 1705,1 ° declares that the person to whomlands shall be de-

livered by liberari facias, shall hold, in the same manner and

method as those who hold under writs of elegit in England . Of

course the statute 32 H. 8, which makes equitable provision as to

the latter, is very properly applicable to the former.

An elegit is a judicial writ given by the statute of Westminster

2, 13 Ed. 1 , c. 18. Bythe common law, a man could only have

satisfaction ofgoods and chattels and the present profits of lands,

by writs of fieri facias or leviri facias; but not the possession of

the lands themselves, which was a natural consequence of the

feudal principles, which prohibited the alienation and of course

the incumbering ofthe fief with the debts ofthe owner.

The statute therefore granted this writ, by which the defend-

ant's goods and chattels are not sold, but only appraised ; and all

of them ( except oxen and beasts of the plough are delivered to

the plaintiff at such reasonable appraisement and price, in part

satisfaction of his debt. If the goods are not sufficient, then the

moiety or one half of his freehold lands, which he had at the time

of the judgment given, whether held in his own name or by any

other in trust for him, are also to be delivered to the plaintiff, to

hold till out of the rents and profits thereof the debt be levied , or

till the defendant's interest be expired , as by his death if he were

tenant in tail, or for life.

{

10. 1 St. Laws, Sm. Ed. 57. in the election of the plaintiff whether he

11. It is called an elegit, because it is will sue this or one of the other writs.
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The inconvenience which occasioned the statute in the text,

was, that if the land so delivered should be recovered from the

creditor before he had levied his debt, he could have no new ex-

tent ofthe effects of his debtor. This was an extreme hardship,

which the statute very properly removed.

In Pennsylvania, though lands are deliverable to the creditor,

to hold till his debt is satisfied, yet the previous steps differ

from those pursued in England. Here they are first levied on,

by virtue of a writ fieri facias; under which an inquisition¹² is

then held by the sheriff to ascertain whether the rents, issues and

profits, beyond all reprisal, will be sufficient to satisfy the debt or

damages in such execution within seven years, if it be found that

they are insufficient, and so returned by the sheriff, a venditioni

exponas may issue, authorising a sale of the land ; but if bythe

return of the inquisition , it should appear that they are sufficient

to satisfy the debt or damages, with costs of suit, within seven

years, they shall be delivered under a writ of liberari facias to

the plaintiff in the execution, to hold the same " until the debt

and damages be levied by a reasonable extent, in the samemanner

and method as lands are delivered upon writs of elegit in Eng-

land."

In following the english manner and method, &c. an inconve-

nient practice crept into our law. It being conceived that a sheriff,

on a liberari facias could only deliver the legal possession, but

could not turn the defendant out of the actual possession, to ob-

tain which the plaintiff was obliged to have recourse to an eject-

ment. To remedy this mischief, it was provided by the act of

18th April, 1807,13 which provides, " That on the execution of a

liberari facias, where the defendant, or his tenant, is in posses,

sion of the premises to be extended, the sheriff shall deliver the

actual possession thereof to the plaintiff or his agent."

Tenants by elegit, and of course those holdinglands under writs

of liberarifacias in Pennsylvania, have estates defeasible on con-

dition subsequent. Such tenants (according to sir Edw. Coke),

have uncertain interests in lands and tenements, and yet they

have but chattels and no freehold, 14 because, though they may

hold an estate of inheritance for life , ut liberum tenementum, until

their debt be paid, yet it shall go to their executors : for ut il si-

militudinary ; and though to recover their estates they shall have

the same remedy, as a tenant to the freehold shall have, yet it is

but the similitude of a freehold, and nullum simile est idem."15

12. No inquisition is necessary to au-

thorise the sale of woodland yielding no

profits; nor ofa life estate, 2 Dal. 75 ; or

of reversions or remainders, or of estates

of the husband in the wife's lands, 2 Bin.

91-1 St. Laws, Sm. Ed. 62, note.

13. 4 St. Laws, Sm. Ed. 477.

14. Which makes an exception to the

general rule.

15. Co. Lit. 42, 43.
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3 JAMES I. CAP. VIII. A.D. 1605. * e

An act to avoid unnecessary delays ofexecutions.

FORASMUCH as his highness' subjects are now more commonly

withheld from their just debts, and often in danger to lose the

same, by means of writs of error, which are more commonly sued

than heretofore they have been : (2) Be it therefore enacted by

the authority of this present parliament, That from and after the

end of this present session of parliament, no execution shall be

stayed or delayed upon or by any writ of error, or supersedeas

thereupon to be sued, for the reversing of any judgment given, or

to be given, in any action or bill of debt, upon any single bond for

debt; (5) or upon any obligation, with condition for the payment

of money only; (4) or upon any action or bill of debt for rent, or

upon any contract ; ( 5) sued in any of his highness' courts of re-

cord at Westminster, or in the counties palatine of Chester, Lan-

caster, or Durham, or in his highness ' courts of great sessions in

any ofthe twelve shires of Wales, (6) unless such person or per-

sons in whose name or names such writ of error shall be brought,

with two sufficient sureties, such as the court (wherein such judg-

ment is or shall be given) shall allow of, shall first before,such stay

made, or supersedeas to be awarded, be bound unto the party

for whom any such judgment is or shall be given, by recognizance

to be acknowledged in the same court, in double the sum adjudg-

ed to be recovered bythe said former judgment, to prosecute the

said writ of error with effect, and also to satisfy and pay (if the

aid judgment be affirmed) all and singular the debts, damages,

and costs, adjudged or to be adjudged upon the former judgment;

and all costs and damages to be also awarded for the same delay-

ing ofexecution. (7) This act to have continuance to the end of

the first session of the next parliament, [ Made perpetual by 3

Car. I. sect. 4—16 & 17 Car. II. c. 8.]

32 H. 8, c. 5. In what cases execution shall not be stayed uponthe suit of a writ

of error -2 Bulst. 53, 284- Moor 853, pl. 1165-Cro. Jac. 402 Cro. Car. 59-1

Roll. 329, 392-2 Roll. 140. Further provisions relating hereto, 13 Car. 2, st. 2, c.

2-4 Mod. 7, 8, 245, 246-Cro Car. 59-Mod. cases in law 79, 237. Further pro-

visions relating to executions, 21 Jac. 1 , c. 24—16 & 17 Car, 2, c. 5 & 8, and 29

Car. 2, c. 3.

That a party may have sufficientopportunity to take out a writ

of error, it is provided by the § 6 of the act of 11th March, 1809,1 €S

16. 5 St. Laws, Sm. Ed. 17.
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that no execution shall issue upon any judgment, or any special

verdict, demurrer or case stated, unless by leave of the court, in

special cases for the security of the demand, within three weeks

from the day on which such judgment shall be pronounced.

In order to obtain a writ of error, it is necessary that the party

should make oath, to be filed with the record, that the same is not

intended for delay. 17

All recognizances of bail, or other surety by lawrequired to be

entered into, or given for the prosecution of any appeal or writ of

error, may be taken by or before any of the judges of the court,

from, or upon whose judgment or decree, the same shall be taken

or issued, and shall be duly certified and transmitted with the re-

cord, and suit may be brought upon any such recognizance or

bond, in the court of common pleas of the proper county, or else-

where, ifthe defendant shall not reside in such county,118

*
Bythe act of 20th March, 1810,19 it is declared that no writ of

error shall issue to the court of common pleas, on the judgment of

that court, on proceedings ofjustices removed by certiorari. But

this provision does not extend to proceedings had before justices

ofthe peace under the landlord and tenant law.

* 21 JAMES I. CAP. XXIV. A.D. 1623.

Hi

An act for the relief of creditors against such persons as die in

execution.

18 EPAL, 7 *

FORASMUCH as heretofore it hath been much doubted and ques-

tioned, if any person being in prison and charged in execution by

reason of any judgment given against him, should afterwards hap

pen to die in execution, whether the party at whose suit, or to

whom such person stood charged in execution at the time of his

death, be for ever after concluded and barred to have execution of

the lands and goods of such person so dying:

II. And forasmuch as daily experience doth manifest, that divers

persons, of sufficiency in real and personal estate, minding to de-

ceive others of their just debts, for which they stood charged in

execution, have obstinately and wilfully chosen rather to live and

die in prison, than to make any satisfaction according to their abili-

ties : To prevent which deceit, and for the avoiding ofsuch doubts

and questions hereafter; (2) Be it declared, explained and enacted

17. 5 St. Laws, Sm. Ed 17.

18. 5 St. Laws, Sm. Ed. 17.

1 19. 5 St. Laws, Sm. Ed. 172.
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by the king's most excellent majesty, the lord's spiritual and tem-

poral, and the commons, in this present parliament assembled , and

by the authority of the same, That from and after the end of this

present session of parliament, the party or parties at whose suit,

or to whom any person shall stand charged in execution for any

debt or damages recovered, his or their executors or administra-

tors, may, after the death of the said person so charged and dying

in execution, lawfully sue forth and have new execution against

the lands and tenements, goods and chattels, or any of them, of the

person so deceased, in such manner and form, to all intents and

purposes, as he or they or any of them might have had by the laws

and statutes of this realm, if such person so deceased had never

been taken or charged in execution.

III. Provided always, and be it declared and enacted, That

this act shall not extend to give liberty to any person or persons,

their executors or administrators, at whose suit or suits any such

party shall be in execution, and die in execution, to have or take

any new execution against any the lands, tenements or heredita-

ments of such party so dying in execution, which shall at any time

after the said judgment orjudgments be by him sold bona fide, for

the payment of any of his creditors, and the money which shall

be paid for the land so sold , either paid or secured to be paid to

any ofhis creditors, with their privity and consent, in discharge of

his or their due debts, or of some part thereof; any thing before

in this act to the contrary thereof in any wise notwithstanding.

56,A

The lands of him that dies in execution, shall be chargeable with the debts- Vin

V. 11, 37.

53

Where a person imprisoned under a capias ad satisfaciendum

died in execution, it was held that the plaintiff had no further re-

medy;-because he had determined his choice by this kind of ex-

ecution, which deprives the defendant ofhis liberty, and is there-

fore esteemed the highest and most rigid in the law.20 But by

the statute 21st James 1 , in the text, if the defendant dies while

charged in execution, upon this writ, the plaintiff may, after the

death of such defendant sue out a new execution against the lands,

goods or chattels.

If a person imprisoned on a capias ad satisfaciendum , escape or

be rescued, though the sheriff is hereby liable, because he ought to

have taken the posse comitatus, yet the plaintiff may sue out a

20. 3Black, Com. 414- Hob. 52-6 Term Rep. 526.

}
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new execution ; and shall not be compelled to take his remedy

against the sheriff, who may be dead, or insolvent. 21

EXECUTORS AND ADMINISTRATORS:

*4 EDWARD III. CAP. VII. A.D. 1330.

Executors shall have an action oftrespass for a wrong done to

their testator.

ITEM, Whereas in times past executors have not had actions for

a trespass done to their testators, as of the goods and chattels of

the same testators carried away in their life, and so such tres-

passes have hitherto remained unpunished ; it is enacted, That

the executors in such cases shall have an action against the tres-

passers, and recover their damages in like manner as they, whose

executors they be, should have had if they were in life.

Rast. 640-13 Ed. 1, st. 1 , c : 231 Ventr. 187-7 H. 4, f. 18-11 H. 4. 3-Fitz.

Barr. 217- Fitz. Execut 52, 106- Cro. El. 377, 384-Latch. 167-Savil 118, 133–

1 Leon. 193, 194- Regist. 98-25 Ed. 3, st. 5, c. 5, extends the remedy to executors

ofexecutors and see further 21 H. 8, c. 4, sect. 1-43 El. c. 8, sect. 2-30 Car. 2,

st. 1, c. 7, sect. 2, and 4 & 5 W. & M. c. 24, sect. 12.

It has been established as a maxim, actio personalis moritur cum

persona. For wrongs, independently ofcontracts, the action must

be brought by the party to whomthe injury was done, against the

party by whom it is done. And in case of the death of either of

the parties the action is gone. Yet there are some exceptions to

this rule, principally arising from an equitable construction ofthe

statute in the text, by which executors shall have an action of

trespass for a wrong done to their testator ; whereas if it had been

done by the testator, it would have fallen within the maxim, and

no action could be sustained against the executor.¹

Thus, if a sheriff suffers a person in his custody on mesne pro-

cess to escape, the executor of the party at whose suit the person

was imprisoned, may maintain an action against the sheriff; but if

the sheriff were to die, after suffering an escape, the party could

have no remedy against the executor of the sheriff.

So an executor may charge another executor for a devastavit to

21. 2 Bac. Abr. tit. Execution (D) 355 Ray. 40, 437, 698, 733, 971, 1073- Stra

60, 576 Gil . Eg. Rep. 190.Vent. 4.

2. 2 Bac. Abr. 445-Jon. 173-Poph

**

1. 2 Bac. Abr. 445- Salk. 414-Lord 189- Latch. 167 -Cro. Car. 279.

#1
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the injury of his testator; but at common law, the executor of an

executor was not liable for a devastavit of the first executor.³

And it has been held, that where a sheriff made a false return

to a writ offieri facias, the executor of the party injured by such

false return, may maintain an action , for it is not properly an in-

jury done to the person ofthe testator, for then moritur cum per-

sona, but an injury to his estate.
4

25 EDWARD III. STAT. V. CAP. V. A.D. 1350.

Executors of executors shall have the benefit and charge of the

first testator.

ITEM, It is accorded and established ,-That executors ofexecu-

tors shall have actions of debts, accounts, and of goods carried

away ofthe first testators, ( 2) an execution of statutes merchants

and recognizances made in court of record to the first testator, in

the same manner as the first testator should have had if he were

in life, as well of actions ofthe time past, as of the time to come,

in all cases where judgment is not yet given betwixt such execu-

tors; (3) but that the judgments given to the contrary to this ar-

ticle in times past shall stand in their force ; (4) and that the same

executors of executors shall answer to other of as much as they

have recovered of the goods of the first testators, as the first ex

ecutors should do if they were in full life.

*

13 Ed. 1, stat. 1 , c. 23-Plowd. 286-Fitz. Covenant 24-Fitz. Execut. 92, 103,

110, 120. *Add ofexecutors. Fitz Execut. 10 , 29, 70, 95 , 120-30 Car 2, stat. 1,

c. 7, makes executors ofexecutors in their own wrong answerable. 4 & 5 W. &

M. c 24, sect. 12, makes executors ofexecutors answerable for wasting assets→

Rast. 323.

The object of this statute was to invest, in the executors of ex-

ecutors, the same right to maintain suits, which belonged to their

testators. And the 31 Ed. III. c. 11 , extended like right of ac-

tion to administrators. "

3. Salk. 314, pl. 12-2 Ld. Ray, 971,

1502.

4. 4 Mod. 403- Salk. 12, pl . 2-Cro

Car. 297.

5. See anteP. 14.

L L
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* 31 EDWARD III. STAT. I. CAP. XI. A.D. 1357.(U

Towhom the ordinary may commit the administration ofthegoods

ofhim that dieth intestate. The benefit and charge of an ad-

ministrator.

ITEM, It is accorded and assented,-That in case where a man

dieth intestate, the ordinaries shall depute the next and most law-

ful friends of the dead person intestate, to administer his goods ;

(2) which deputies shall have an action to demand and recover, as

executors, the debts due to the said person intestate, in the king's

court, for to administer and dispend for the soul of the dead ; (3)

and shall answer also in the king's court to other to whom the said

dead person was holden and bound, in the same manner as execu-

tors shall answer. (4) And they shall be accountable to the ordi-

naries, as executors be in the case of testament, as well of the time

past as the time to come.

13 Edw. 1 , st. 1, c. 19-Carthew. 376-1 Shower 407. Amended by 21 H. 8, c. 5

-1 Roll. 105-Vaugn. 96-41 Ed. 3, f. 2-37 H. 6, f. 15- Dyer 256-5 Co. 9-9Co.

38-Co. Lit. 133,b-Cro. El. 409-Cro. Car. 63, 106-Regist. 141-Rast. 320-Z

Bulst. 315. Seefurther for the duty of ordinary and administrator, 43 El. c. 8— ´´

22& 23 Car. 2, c. 10-29 Car . 2, c. 3-1 Jac. 2, c. 17, and 14 Geo. 2, c. 20.

* 21 HENRY VIII. CAP. V. A.D. 1529.(v

What fees ought to be taken for probate of testaments.

III. (6) AND in case any person die intestate, or that the execu-

tors namedinany such testament refuse to prove the said testament,

then the said ordinary, or other person or persons having authority

to take probate of testaments, as is above said, shall grant the ad-

ministration of the goods of the testator, or person deceased, to the

widow ofthe same person deceased, or to the next of his kin, or to

both, as bythe discretion of the same ordinary shall be thought

good, taking surety of him or them, to whom shall be made such

commission, for the true administration of the goods, chattels, and

debts, which he or they shall be so authorised to minister ; (7) and

U) "This statute is in force, except

that part which relates to expending

money for the soul of the deceased.".

Report ofthe Judges,

v)"That part only of this statute is in

force. which relates to the persons to

whom administration is granted." Rep.

ofthe Judges.
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in case where divers persons claim the administration as next of

kin, which be equal in degree of kindred to the testator or person

deceased, and where any person only desireth the administration

as next of kin, where indeed divers persons be in equality of kin-

dred, as is aforesaid, that in every such case the ordinary to be at

his election and liberty to accept any one or more making request,

where divers do require the administration .

IV. Or where but one or more of them, and not all, being in

equality of degree, do make request, then the ordinary to admit

the widow, and him or them only making request, or any one of

them at his pleasure , taking nothing for the same, unless the goods

of the person so deceased amount above the value or sum of cs.

(2) and in case the goods ofthe person so deceased amount above

the value of cs. and not above the value or sum of xl. li . then the

said bishop, ordinary or other person or persons so having autho-

rity to take probate of testaments, as is aforesaid, their ministers

and officers shall take only iis . vid. sterling, and not above ; ( 3 ) and

that the executor and executors named by the testator, or person so

deceased, or such other person or persons, to whom such adminis-

tration shall be committed where any person dieth intestate, or by

wayof intestate, calling or taking to him or them such person or

persons, two at the least, to whom the said person so dying was

indebted, or made any legacy, and upon their refusal or absence,

two other honest persons, being next of kin to the person so dying,

and in their default and absence, two other honest persons, and , in

their presence, and by their discretions, shall make or cause to be

made, a true and perfect inventory ofall the goods, chattels , wares ,

merchandises, as well moveable as not moveable whatsoever, that

were ofthe said person so deceased, (4) and the same shall cause

to be indented, whereof the one part shall be by the said executor

or executors , administrator or administrators, upon his or their oath

or oaths, to be taken before the said bishop or ordinaries, their of-

ficials or commissaries, or other persons having power to take pro-

bate oftestaments, upon the holy evangelist, to be good and true,

and the same one part indented shall present and deliver into the

keeping of the said bishop, ordinary or ordinaries, or other person

having power to take probate of testaments, and the other part

thereofto remain with the said executor or executors, administra-

tor or administrators ; (5) and that no bishop, ordinary, or other
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whatsoever person, having authority to take probate of testament

or testaments, as is abovesaid, upon the pain in this statute

hereafter contained , refuse to take any such inventory.or inven-

tories to him or them presented or tendered to be delivered as is

aforesaid.

Hob. 250. Administration granted ofthe goods ofthe intestate- 1 Salk. 36-Moor

871, pl. 1210- Bro. Admin . 47-3 Co. 40-9 Co. 39-Cro. El . 163-Cro. Car. 9, 106.

How much the ordinary shall take for granting of administration, 3 Inst. 148. The

testator's inventory, by whom it shall be made, and to whom delivered, 1 Roll. 358.

In respect to the disposition of intestates' estates and granting

administration , it is evident that, by the common law, and before

the statute of Westm. 2, c . 19, the ordinary had the absolute dis-

posal of the whole personal estate ; which he was to distribute ac-

cording to his conscience, to pious uses. The statute of West-

minster 2, so far restrained his power herein, as to oblige him to

satisfy the debts, out ofthe funds which came to his hands ; but as

to the rest, it was disposed of at his discretion . This power was

so exercised as to become a matter ofgreat scandal to the church ,

and oppressive to the people. Remedies had been partially, but

ineffectually applied, till by the statute of 31 Edw . III. s. 1 , c.

11, [in the text] the administration was removed out of the hands

of the ordinary, and he was commanded, in case of intestacy, to

depute the nextand most lawfulfriends of the intestate to admin-

ister the goods.

1

The statute 21 Hen. VIII. c . 5, ordains, with greater pre-

cision, who shall be entitled to administration in case of intestacy,

directing that it shall be granted to the widow ofthe deceased, or

tothe next of his kin, or to both, as the ordinary in his discretion

shall think fit. The same rule is to be observed in committing

administration, where executors refuse to take upon them the ex-

ecution of a will.

Various regulations have been made by the laws of Pennsylva-

nia, in relation to the probate of wills , granting letters of adminis-

tration, the distribution of the estates of intestates, &c. some of

which will be briefly noticed.

By the act of 14 March, 1777,2 a registers ' office for the pro-

bate ofwills and granting letters of administration is established,

in the city of Philadelphia, and in each county.

Where femes covert die intestate, their husbands may demand

and have administration of their rights and credits, and other per-

sonal estates; and recover and enjoy the same.³

No letters testamentary, or probate of noncupative wills shall

pass the seal of the register's office, till fourteen days, at the least,

after the death ofthe testator.4

By the act of April, 1794,5 provision was made in respect to

granting letters testamentary with the will annexed.

4. 1 St. Laws, Sm. Ed. 35.1. 4 ReeveEng Law. 70.

2. 1 St. Laws, Sm. Ed . 443: 5. 3 St. Laws, Sm. Ed. 149,

3. 1 St. Laws, Sm. Ed. 390.
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Upon granting letters of administration, the register is required

to take a bond, with two or more sufficient sureties, respectbeing

had to the value of the estate :6 which bonds shall be in the name

of the commonwealth. Letters of administration granted with-

out giving such bond are void ; the register granting the and

his sureties, are liable to pay all damages which shall er to

any person; by occasion of granting such administration ; and the

person to whom administration is so granted may be sued as exe-

cutor of his own wrong.³

When the surety given is insufficient, the orphans' court may

cause better security to be given ; and where it appears that ad-

ministrators have embezzled, wasted, or misapplied any part of

the decedent's estates, or refuse to give bonds with sufficient sure-

ties, the court shall, by their sentence, revoke the letters of ad-

ministration.9

Executors and administrators are compellable to make and ex-

hibit before the orphans' court, within a reasonable time, true and

perfect inventories and accounts, ofthe estates ofthe decedents. 10

By the act of 1794, administrators are bound to furnish the inven-

tory within one month, and to adjust and settle their accounts

within one year.11 The register is to give notice when accounts

ofexecutors and administrators are to be presented tothe orphans'

court; and unless such notice be duly given, no such account shall

be confirmed . 12

The order of paying debts ; and the manner in which they shall

be apportioned, in case of deficiency of assets, is prescribed bythe

act of 1794, by which also creditors who neglect to exhibit their

accounts within one year are excluded, in case of such deficiency

in the assets . By this act provision is likewise made for the dis-

tribution of intestates' estates. No distribution of the goods

of an intestate however is to take place till one year after his

death. 13

The act of 1713,14 provides for the securing the estates of

minors ; putting out their money at interest, &c .

-

By the act of 1792,15 executors and administrators are enabled,

by leave ofthe court, to convey lands contracted for with the de-

cedents; and the manner in which such contracts shall be proved

and enforced is declared. Where only a naked authority to sell

lands is given in a will, the act declares that the executors shall

have the same powers respecting the lands, as if the same had

been devised to them to be sold, unless it should be otherwise pro-

vided in the will,

6. 3 St. Laws, Sm. Ed . 143.

7. 3 St. Laws, Sm. Ed. 300.

8. 1 St. Laws, Sm. Ed. 82.

9. 1 St. Laws, Sm. Ed. 82.

10. 1 St. Laws, Sm. Ed. 81.

11. 3 St. Laws, Sm. Ed. 144.

12. 3 St. Laws, Sm. Ed. 300.

13. 3 St. Laws, Sm. Ed. 143.

14. 1 St. Laws, Sm. Ed. 82.

15. 3 St. Laws, Sm. Ed. 66.

1
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* 32 HENRY VIII. CAP. XXXVII. A.D. 1540.(w

For recovery of arrearages of rents by executors of tenant infee

simple.

FORASMUCH as by the order of the common law, the executors

or administrators of tenants in fee-simple, tenants in fee-tail, and

tenants for term of lives, of rents services, rent charges , rents

secks, and fee farms, have no remedy to recover such arrearages of

the said rents or fee-farms, as were due unto their testators in

their lives, (2) nor yet the heirs of such testator, nor any person

having the reversion of his estate after his decease, may distrain,

or have
any lawful action to levy any such arrearages of rents or

fee-farms, due unto him in his life, as is aforesaid ; (3) by reason

whereof, the tenants of the demean of such lands , tenements, or

hereditaments, out of the which such rents were due and payable,

who of right ought to pay their rents and farms at such days and

terms as they were due, do many times keep, hold and retain

such arrearages in their own hands, so that the executors and ad-

ministrators ofthe persons to whom such rents or fee-farms were

due, cannot have or come by the said arrearages of the same, to-

wards the payment of the debts and performance of the will of the

said testators : ( 4) For remedy whereof, Be it enacted by the au-

thority of this present parliament, That the executors and ad-

ministrators of every such person or persons, unto whom any

such rent or fee-farm is or shall be due, and not paid at the time

of his death, shall and may have an action of debt for all such

arrearages, against the tenant or tenants that ought to have paid

the said rent or fee-farms so being behind in the life oftheir testa-

tor, or against the executors and administrators of the said ten-

ants ; ( 5) and also furthermore, it shall be lawful to every such

executor and administrator of any such person or persons, unto

whom such rent or fee-farm is or shall be due, and not paid at the

time of his death as is aforesaid, to distrain for the arrearages of

all such rents and fee-farms, upon the lands, tenements and other

hereditaments, which were charged with the payment of such-

rents and fee-farms, and chargeable to the distress of the said

w) "This statute is in force, except the II. section." Report ofthe Judges

The 2d section is entirely local.
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testator, (6) so long as the said lands, tenements or hereditaments

continue, remain and be in the seisin or possession of the said

tenant in demesne, who ought immediately to have paid the said

rent or fee-farm so being behind, to the said testator in his life,

(7) or in the seisin or possession of any other person or persons

claiming the said lands, tenements and hereditaments, only by

and from the same tenant by purchase, gift or descent, (8) in like

manner and form as their said testator might or ought to have

done in his life time, and the said executors and administrators

shall, for the same distress, lawfully make avowry upon their

matter aforesaid.

III. And further be it enacted by the authority aforesaid , That

ifany man which now hath, or hereafter shall have, in the right of

his wife, any estate in fee-simple, fee-tail, or for term of life, of

or in any rents or fee-farms, and the same rents or fee-farms now

be, or hereafter shall be due, behind and unpaid in the said wife's

life ; then the said husband, after the death ofhis said wife. his exe-

cutors and administrators , shall have an action of debt, for the said

arrearages against the tenant of the demesne that ought to have

paid the same, his executors or administrators ; ( 2) and also the said

husband, after the death of his said wife, may distrain for the said

arrearages, in like manner and form, as he might have done if his

said wife had been then living, and make avowry upon his matter

as is aforesaid.

IV. And likewise it is further enacted bythe authority afore-

said, That if any person or persons which now have, or hereafter

shall have, any rents or fee-farms for term of life or lives, of any

other person or persons, and the said rent or fee -farm now be,

or hereafter shall be due, behind, and unpaid in the life of such

person or persons for whose life or lives the estate ofthe said rent

or fee-farm did depend or continue, and after the said person or

persons do die ; then he unto whom the said rent or fee-farm was

due, in form aforesaid, his executors or administrators shall and

may have an action of debt against the tenant in demesne, that

ought to have paid the same when it was first due, his executors

and administrators , ( 2) and also distrain for the same arrearages ,

upon such lands and tenements out of the which the said rents or

fee-farms were issuing and payable, (3 ) in such manner and forma

as he ought or might have done, if such person or persons by
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whose death the aforesaid estate in the said rents and fee-farms

was determined and expired, had been in full life and not dead ;

and the avowry for the taking of the same distress to be made in

manner and form aforesaid.

Vaugh. 39-2 Roll. 373, 382, 457-Dyer 375, pl. 20-Vin . V. 18, 542-1 Leon.

302-Cro. El . 805-Cro. Car. 471-2 Vern. Ca. 550. The husband's remedy for

rent due in the right, and inthe life of his wife- Co. pl. f. 119-Vaugh. 38— + Co. 51

-Co. Lit. 351 ,b-Goldsb. 30, pl. 1. The remedy for a rent, the estate whereof de-

pendeth upon another's life being dead—1 Anders. 47—3 Leon. 59-5 Co. 118—7Co.

39-2 Leon 153-Moor 625, pl . 858-Co. Lit. 162.à Forfurther provisions con-

cerning rents see 18 Car. 2, c. 7-8 Anne c. 144 Geo. 2, c. 28, and 11 Geo. 2,

c. 19.

It is said that at the common law there was no remedy for the

recovery of rent-arrears in the life time of the testator: the heir

could not maintain an action of debt for it, because he had nothing

to do with the personal contracts of his ancestor ; nor the execu-

tor, because he could not represent his testator, as to any contracts

relating to the freehold and inheritance ; but this is remedied by

the 32 H. 8, c. 37, by which executors and administrators are

enabled to sue for and recover all such arrears of rent, &c.16

The preamble of the statute is too general, and therefore calcu-

lated to mislead ; for there can be no doubt but that the executors

ofa tenant for his own life, and also the executors of tenant pur

autre vie, after the death of cestui qui vie, had remedy by action

of debt before the statute.17 According to the case of Turner v

Lee, 18 the statute only applies where the common law gives no

remedy. Yet in a case in Cro . Eliz . 332, it appears to have been

taken for granted, that the statute did not operate thus restric-

tively; and in Hoole v Bell, 19 it was held that the statute being

remedial, extends to the executors of ALL tenants for life, as well

to those executors who, previously to the statute, were entitled

to action of debt, as to those executors who had no remedy

whatsoever.20

* 43 ELIZABETH, CAP. VIII. A.D. 1601..

An act againstfraudulent administration ofintestates' goods.

FORASMUCH as it is often put in uze, to the defrauding of cre-

ditors, that such persons as are to have the administration of the

goods of others dying intestate, committed unto them, if they re-

16. 2 Bar. Abr. 439.

17. Harg. Co. Lit. 162,a n. 4.

18. Cro. Car. 472.

19. Ld. Ray. 172.

20. Harg, Co. Lit. 162,b (n. 1.)



EXECUTORS AND ADMINISTRATORS. 257

1

quire it, will not accept the same, but suffer or procure the ad-

ministration to be granted to some stranger of mean estate, and

not of kin to the intestate, from whom themselves, or others by

their means, do take deeds of gifts and authorities by letters of

attorney, whereby they obtain the state of the intestate into their

hands, and yet stand not subject to pay any debts owing by the

same intestate, and so the creditors for lack of knowledge of the

place of habitation of the administrator, cannot arrest him nor sue

him ; and if they fortune to find him out, yet for lack of ability in

him to satisfy of his own goods, the value of that he hath convey-

away of the intestate's goods , or released of his debts by way

of wasting, the creditors cannot have or recover their just and

due debts :

ed

II. Be it enacted by the authority of this present parliament,

That every person and persons that hereafter shall obtain, receive

and have any goods or debts of any person dying intestate, or a

release or other discharge of any debt or duty that belonged to the

intestate, upon any fraud, as is aforesaid, or without such valua-

ble consideration as shall amount to the value of the same goods

or debts, or near thereabouts, (except it be in or towards satisfac-

tion of some just and principal debt, of the value of the same

goods or debts to him owing by the intestate at the time ofhis de-

cease) shall be charged and chargeable as executor of his own

wrong ; (2) and so far only as all such goods and debts coming to

his hands, or whereof he is released or discharged by such ad-

ministrator, will satisfy, deducting nevertheless to and for him-

self allowance of all just, due and principal debts upon good con-

sideration, without fraud, owing to him by the intestate at the

time ofhis decease, and of all other payments madeby him, which

lawful executors or administrators may and ought to have and pay

by the laws and statutes of this realm .

Fraud practised in taking of administrations, to deceive others oftheir lawful debts.

31 Ed. 3, c. 11-21 H. 8, č. 5. Further provisions respecting administration, see

22& 23 Car. 2, c. 10-29 Car. 2, c. 3—1 Jac. 2, c. 17, and 1 i Geo. 2, c. 20.

An executor de son tort, (of his own wrong ) is one who without

any authority from the deceased, or the officer to whom the pro-

bate of wills , and granting letters of administration is committed,

does such acts as belong to the office of an executor or adminis-

trator.21

21. Sivinb, 448-Off of Execut. 171.

M M
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There are several acts which a stranger may do without making

himselfan executor de son tort, such as taking care ofthe deceased's

funeral, in a manner suitable to his circumstances, provided the

disbursements be made out of the money of the person so superin-

tending, feeding the cattle of the deceased , taking an inventory of

his estate and effects, paying or discharging with his own money

(and not that of the deceased ) debts and legacies ; repairing his

houses, providing necessaries for his children, &c. For these are

considered as offices of friendship and charity, and not such as in-

volve one in an executorship. 22

There canbe no executor de son tort after probate of a will, or

where administration has been granted . A stranger afterwards

getting into possession ofthe deceased's property, is a trespasser ;

and may be sued as such.23

As to the value of the things by a stranger, so as to make him

an executor de son tort; it seems that coming to the possession of

a bedstead only, was held sufficient to charge him with a debt of

60l. sterling; and the taking of a bible charged one with a debt of

100l. sterling.

Yet where the things are of very inconsiderable value, relief

will be afforded in equity ; where there is no defence at law, as

where in actions against persons as executors de son tort; verdicts

had been obtained by the plaintiffs, upon proving in the one case

that a chimney back came to the hande of the person so charged,

and in the other that the price of a pot of all sold by the testator

had been received, the court of chancery relieved against the ver-

dicts.24

Although an executor de son tort, should afterwards take out

letters of administration, it is still in the election of creditor to

charge him in that character, or as administrator, for he cannot

discharge himselfby matter ex postfacto.95

An executor de son tort shall be allowed, in equity, all such

payments as were incumbent on the executor, according to the

course oflaw.26

* 30 CHARLES II. CAP. VII. A.D. 1677.

An act to enable creditors to recover their debts of the execu-

tors and administrators of executors in their own wrong.

WHEREAS the executors and administrators of such persons,

who have possessed themselves of considerable personal estates of

22. Godol. 95.

23. 5 Co. 33--Salk. 113, pl. 19- Cham.

Ca. 33.

24. Robinson v Bell, 2 Vern, 147.

25. Godb. 217-3 Leon. 198-Cro. El.

102, 365, 565, 810-2 Vern . 180.

26. Cha. Ca. 38, 126, and see Roll.
Abr. 919.
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other dead persons, and converted the same to their own use, have

no remedy by the rules of the common law, as it now stands, to

pay the debts of those persons whose estate hath been so convert-

ed by their testator or intestate, which hath been found very mis-

chievous, and many creditors defeated of their just debts, al

though their debtors left behind them sufficient to satisfy the same,

with a great overplus :

II. For remedy whereof, Be it enacted by the king's most ex-

cellent majesty, by and with the advice and consent of the lords

spiritual and temporal, and the commons, in this present parlia-

ment assembled, and by the authority thereof, That all and every

the executors and administrators of any person or persons, who,

as executor or executors in his or their own wrong, or admi-

nistrators, shall from and after the first day of August next en-

suing, waste or convert any goods, chattels, estate, or assets of

any person deceased, to their own use, shall be liable and charge-

able in the same manner as their testator or intestate would have

been ifthey had been living. (2) This act to continue in force

for three and from thence to the end of the next session of

parliament and no longer. [Madeperpetual and enlarged by 4 &

5 W.&M. c. 24, § 12.]

years,

3 Mod. 113-1 Jac. 2, c. 17.

At the common law, executors or administrators of those they

represented were not considered liable, to the devastavit of the

person whom they represented , because they could not be sup-

posed to know howthe testators, or intestates, had disposed of

the goods ; and therefore this was esteemed actio personalis quæ

moritur cum persona. This inconvenience was removed by the

statute 30 Car. II. c. 7, [ in the text] upon which an executor or

administrator of a rightful executor or administrator shall be

charged upon a devastavit of the testator or intestate.27

27. 5 Mod. 113 .
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4 & 5 WILLIAM AND MARY, CAP. XXIV. A.D. 1692.

An act for reviving, continuing, and explaining several laws .

therein mentioned, which are expired and near expiring.

XII. AND be it further enacted by the authority aforesaid,

That an act made in the thirtieth year of the reign of king Char-

les the second, entitled , An act to enable creditors to recover their

debts of the executors and administrators of executors in their

own wrong; which said act, in the first year of the reign of the

late king James the second, was enacted to be in force from the

first day of the then present session of parliament, and to continue

for seven years, and from thence to the end of the first session of

the then next parliament, shall and be and is hereby continued

and made perpetual. And forasmuch as it hath been a doubt

whether the said act did extend to any executor or executors,

administrator or administrators of right, who, for want ofprivity

in law, were not before answerable, nor could be sued for the

debts due from or by the first testator or intestate, notwithstand-

ing that such executors or administrators had wasted the goods

and estate ofthe first testator or intestate, or converted the same

to his or their own use ; For remedy whereof, Be it enacted and

declared by the authority aforesaid, That all and every the exe-

cutor or executors, administrator or administrators of such exe-

cutor or administrator of right, who shall waste or convert to his

own use, goods, chattels, or estate of his testator or intestate, shall

from henceforth be liable and chargeable in the same manner as his

or their testator or intestate should or might have been ; any law

or usage to the contrary notwithstanding.

The statute of 30 Car. II. c. 7, was limited in its duration to

three years ; in the succeeding reign in was further continued for

seven years, and at length was made perpetual by the 4 & 5Will.

& Mary, [ in thetext,] which also removes a doubt which had been

entertained on the original act. The section is therefore insert-

ed.
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* 18 EDWARD I. STAT. IV. A.D. 1290.

The manner of levying offines: what things be requisite to make

them good, and who are bound by them.

WHENthe writ original is delivered in presence ofthe partiesbe-

fore justices, a pleader shall say this, Sir justice, conge, de accord-

er: 2) and the justice shall say to him, *What saith sir R.? and

shall name one of the parties. (3) Then, when they be agreed of

the sum ofmoney that must be given to the king, then the justice

shall say, Crythe peace. (4) And after the pleader shall say, In

so much as peace is licensed, thus unto you W. S. and A. his

wife, that here be, do acknowledge the manor of B. with the

appurtenances contained in the writ, to be the right of our lord

the king, which he hath of their gift, (5) to have and to hold

to him and his heirs, of the said W. and A. and the heirs of

A. as in demeans, rents, seigniories, courts, pleas, purchases,

wards, marriages, reliefs, escheats, mills, advowsons of church-

es, and all other franchises and free customs to the said manor

belonging, paying yearly to R. and his heirs, as chief lords of

the fee, the services and customs due for all services . ( 6 ) And

it is to be noted, That the order of the law will not suffer a final

accord to be levied in the king's court without a writ original , and

that must be at the least before four justices in the bench, or in

eyre, and not fotherwise, and in presence of the parties named in

the writ, which must be of full age, of good memory, and out of

prison . (7) And if a woman covert be one of the parties, then

she must be first examined by four of the said justices ; and if she

doth not assent thereto, the fine shall not be levied . ( 8 And the

cause wherefore such solemnity ought to be done in a fine, is , be-

cause a fine is so high a bar, of so great force, and of so strong a

nature in itself, that it concludeth not only such as be parties and

privies thereto, and their heirs, but all other people of the world,

being of full age , out of prison , of good memory, and within the

four seas, the day of the fine levied , 9) if they make not their

claim oftheir action within a year and a day by the country.

* Or, Who will give ? Sir R.
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2 Inst. 510-5 Co. 39. The order of levying of a fine. Rast. 349. What

things be requisite to make a fine good-27 Ed . 1 , st. 1, c. 1. † Elsewhere.

What person shall be concluded by a fine R. 3, c. 7— H. 7, c. 24-4 Co.

125-4 Ed. 3, f. 46-15 Ed. 2 st. of Carliste, requiring conusor to appear

personally, ifable , For the doctrine offines seefurther 34 Ed. 3, c. 16-5 11. 4, c.

14-34 H 8, c. 56—1 Mar. st. 2, c. 7—23 El. c. 3—and 4 Anne c. 16, § 15.

1

Much has been said by english lawyers, respecting the great an-

tiquity of fines. We are told that they are coeval with the first

rudiments of the law, and formed an original conveyance or as-

surance ; that they were well known in England before the nor-

man conquest. It is acknowledged, however, by Dugdale and

Madox, who are considered the most diligent and learned enqui-

rers into the ancient records and charters, that they have dis-

covered no traces of fines in England before the reign of Henry

II. which commenced in the year 1155.2 Indeed it appears to be

very satisfactorily established, that the idea of a fine was derived

from the transactio of the civilians, which was the accommodation

of a suit, or an agreement respecting some doubtful matter that

would otherwise become the subject of a suit. Transactio est

super re dubia aut lite incerta conventio non gratuita aliquo

data retento vel promisso. The similarity observed in Bracton's

definition of a fine, evidences, that this kind of assurance is bor-

rowed from the civil law.3 Proof of this fact might be had from

Sir Edw. Coke himself, who says that the civilians call this ju-

dicial concord transactionemjudicium de re in mobile."4

66

A fine is said to be an acknowledgment of a feoffment on re-

cord. It is an amicable agreement or composition of a suit,

whether real, or fictitious. between the demandant and tenant,

with the consent of the judges, and inrolled amongst the records

of the court, whereby lands and tenements are transferred from

one person to another, or any other settlement is made relating to

lands and tenements.

It is difficult to ascertain the manner in which fines were ori-

ginally levied. In some ofthe most ancient fines no original writ

appears to have been sued out ; and it is supposed that the parties

having accommodated the matters in controversy, and thereupon

drawn up a writing called a chirographum, containingthe terms

oftheir agreement, used to appear in a court ofjustice, where they

1. 2 Inst. 511-Coke read on fines 1-

Plow. 368-9-2 Black. Com. 349.

2. Ifthe idea of a fine be derived from

the civil law, they could not be known in

England till some time after the year

1130 when a complete copy of the

Pandects was found at Amalphia in Italy.

Aconsequence of the discovery was. that

the study ofthe roman law became very

common throughout Europe. It appears

that one Facarius read public lectures

on the roman law, at Oxford, in the

year 1147. 1 Cruise on Fines 10-1

Reeve E. L. 66.

7

3. Concordia in fero seculari idem est

quod transactio, et est transactio de re

dubia et lite incerta aliquo duto velpro-

misso vel retento a lite transactio

Bract. fo. 310 a & b.-Cruise on Fines 7.

4. 1 Inst. 262.a

5. Co Lit. 50-2 Black. Com. 348.

6. 1 Cruise on Fines 5.

-

7. A chirographum signified a deed of

two parts writtenonthe same parchment

or paper. Co. Lit. 143.b
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acknowledged it as their agreement, and mutually set their seals

to it ; and upon the payment of a certain fine it was inrolled

amongst the records of the court. Or else entered into an agree

ment in court, where it was immediately reduced into the form of

a chirographum, and recorded, a copy of which was delivered to

each of the parties.8 At the time when Feta wrote, the law was

so altered, in this respect, that an original writ was considered

essential.⁹

The statute de modo levandi fines, in the text, was made for the

express purpose ofascertaining the manner in which fines should,

in future, be levied, and of declaring their effect. 10

After this statute, a fine became an accommodation of a suit, in

the most strict and technical sense, and was of no force unless an

original writ was actually sued out ; and since the passing of that

statute no material alteration has been made in the manner of

levying fines.

When the parties have agreed to levy a fine, the one to whom

the land is to be conveyed, sues out a writ ( usually) of covenant

against the person who is to convey the land. The foundation of

which is a supposed agreement or covenant, that the defendant

should convey the land to the plaintiff, on the breach of which

agreement the action is brought. Upon this writ there was a fine

due to the king, called the primerfine.

The action being brought, it is supposed that the defendant,

knowing himself to be wrong, proposes overtures of peace and ac

commodation to the plaintiff, who, accepting them, applies to the

court for leave to compromise the matter. Permission is granted

of course. For this permission another fine is due to the king,

called the post -fine, or the king's silver.

The concord or agreement itself immediately follows the leave

to agree. This is usually an acknowledgment of the detendant,

that the lands in question of right belong to the demandant or

plaintiff. From this recognition of the right of the party levying

the fine is the cognizor, and he to whom it is levied the cognizee.

The acknowledgment must be openly made in the court of com-

mon pleas, or before the lord chief justice of that court, or com-

missioners duly authorised for that purpose. This is the founda-

tion and substance of the fine."

Next follows the note of the fine, which is merely an abstract of

the writ of covenant, and the concord naming the parties, the par-

cels of lands, and the agreement. The statute 5 H. IV. c. 14, [in

the text requires that this should be inrolled of record by the

proper officer in the court of common pleas.

The fifth and last part is called foot of the fine, or conclusion

of it, which comprises the whole matter, setting forth the parties,

8. 1 Reeve Eng. Law 93-1 Cruise on office, no other judge having power to

Fines 13, 14. take the acknowledgment of a fine out

ofcourt, unless authorised by adedimus
9. 1 Cruise on Fines 15.

10. This is a privilege peculiar to his potestatem. 1 Cruise on Fines 74.
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the day, the year and the place; and also before whom it was

levied.

More solemnities are superadded, by several statutes with a

view to give greater notoriety to fines, and to render them less

liable to be levied by fraud or covin. Thus the 27 Edw. 1 , c. 1 ,

[in the text] requires that the note of the fine shall be openly read

in the court of common pleas, at two several days in one week,

and during such reading all pleas shall cease. By 5 Hen. IV. c.

14, and 23 El. c. 3, all the proceedings on fines shall be inrolled

ofrecord in the court ofcommon pleas. By the 1 Rich. III. c. 7,

confirmed and enforced by 4 Hen. VII. c. 24, it is required that

the fine, after it is engrossed, shall be openly read and proclaim-

ed in court sixteen times ; viz. four times in the term in which it

is made, and four times in each of the succeeding terms ; butthe

31 El. c. 2, reduces the number of proclamations to four, that is

to say, one to be made in the term wherein the fine is engrossed,

and one in every ofthe three next terms following ; and requires

that such proclamations shall be indorsed on the back of the re-

cord. The 23 El. c. 3, directs that the chirographer of fines shall,

at every term write out a table of the fines levied in each county

in that term, and shall affix the same in some open part of the

court of common pleas, there to remain during the next term ;

and that he shall also deliver the contents of such table to the

sheriff of every county, who shall, at the next assises, fix the same

in some open place in the court.

* 27 EDWARD I. STAT. I. CAP. I. A.D. 1290.

No exception to a fine that the demandant was seised . Fines

shall be openly read.

•

FORASMUCH as fines levied in our court ought and do make an

end of all matters, and therefore are called fines principally

where, after waging of battail or the great assise in their cases,

ever they hold the last and final place. (2 ) And now, by a cer-

tain time passed, as well in time of king HENRY of famous memo-

ry, our *grandfather, as in our time, the parties of such fines, and

their heirs, contrary to the lawst of our realm of ancient time

used, were admitted to adnul and defeat such fine, alledging that

before the fine levied , and at the levying thereof, and since, the

demandants or plaintiffs, or their ancestors, were alway seised of

* Read father. †Add and customs.



FINES. 265

**

the lands contained in the fine, or of some parcel thereof; and so

fines lawfully levied, were many times unjustly defeated and ad-

nulled by juries of the country falsely and maliciously procured ;

(3) we therefore, intending to provide a remedy in the premises,

in our parliament at Westminster, have ordained, That such ex-

ceptions, answers, or inquisitions of the country, shall from hence-

forth in no wise be admitted contrary to such recognisances or

fines. And further we will, That this statute shall as well extend

unto fines heretofore levied, as to them that shall be levied here-

after. And let the justices see that such notes and fineś , as here-

after shall be levied in our court, be read openly and solemnly,

and that in the mean time all pleas shall cease ; and this must be

at two certain days in the week, according to the discretion of the

justices.

2 Inst. 121. No exception to a fine, that the demandant was always seised. Rast.

349, &c.-3 Co. 88- Fitz . Replic. 62, 63, 66-42 Ed. 3, f. 19. Fines shall be openly

read, and then all pleas shall cease. 18 Ed. 1 , st. 4, of fines. 15 Ed. 2. conusors

shall be personally present 1 R. 3, c. 7, who are bound by fines. 4 H. 7, c. 24,

how oftenfines to be proclaimed. 32 H. 8, c . 36, where fines levied according to

statutes shall bar entails. 31 El. c. 2, abridging proclamation—and seefarther 1

Mar. stat. 2, c. 7-23 El. c. 3-and 4 Anne c. 16.

15 EDWARD II. A.D. 1322.(x

The conusor of a fine shall come personally before the justices.

Where a commission shall be awarded to take a fine. Who

may admit attorneys.

THE king unto the justices of his bench, greeting : Whereas of

late we have ordained, that all such fines as are to be levied in

our court, be lawfully levied, which we will in no wise to be in-

fringed or to be adnulled of their whole power, ( 2) we have sent

unto you our mind in writing, firmly to be observed : that is to

wit, That as well the parties demandant or plaintiff , as the ten-

ants or defendants, that will yield or acknowledge their right of

lands or tenements unto other in pleas of warantia chartæ , cove-

nant, and other, whereupon fines are to be levied afore you, be-

fore such fines do pass, the parties shall appear personally, so that

x) "This statute is in force, except that part which relates to the admission of

attorneys." Rep. ofthe Judges.
NN
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their age, idiocy, or any other default (if any be) may be judged

and discerned by you. ( 3 ) Provided, notwithstanding, That if

any person e by age or impotence decrepit, or by casualty so op- .

pressed and withholden, that by no means he is able to come be-

fore you in our court, then in such case we will that two, or one

ofyou, by assent of the residue of the bench, shall go unto the

party so diseased , and shall receive his cognisance upon that plea,

and form of plea, that he hath in our court, whereupon the same

fine ought to be levied. 4 And if there go but one, he shall take

with him an abbot, a prior, or a knight, a man of good fame and

credit, and shall certify you thereof by the record ; so that all

things incident to the same fine being examined by him or them,

the same fines, according to our former ordinance, may be law-

fully levied.

18 Ed. 1 , st 4. The conusor of a fine shall come personally before the justice,

that his defects may be discerned Rast. 349, &c -Bro. Finés levy 122. For the

doctrine offines see further 34 Ed. 3, c. 16—5 H. 4, c. 14—1 R. 3, c. 7—4 H. 7, ca

24-32 H. 8, c . 36—23 El. c. 3—and & Anne c. 16.

The 15 Edw. II. usually called the statute of Carlisle, ¹ intro-

duced the dedimus potestatem, which is a special commission issu-

ing out of the court of chancery to certain persons, as the commis-

sioners reciting that a writ of covenant is depending in the court

of common pleas, between certain persons therein named, who, by

reason of infirmity, are incapable of appearing personally in court;

and authorising the commissioners to take the acknowledgment of

the said parties, concerning the matters specified in the writ, and

requiring them to certify such acknowledgment under their hands

and seals to the court of common pleas.2

* 34 EDWARD III. CAP. XVI. A.D. 1360.

Non-claim offines shall hereafter be no bar.

ITEM, it is accorded, That the plea of non-claim of fines , which

from henceforth be to be levied, shall not be taken nor holden for

any
bar in time to come.

1. Though called a statute, it seems

rather to be a writ addressed by theking

to the judges. for their government in

taking the acknowledgment of fines. 1

Cruise on Fines 76.

7.

2. 2Brac. Abr. 127-1 Cruise on Fines

See some further observations on this

statute, p. 195.
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Co. Lit. 262.a See 4 H. 7, c. 24, and 32 H. 8, c. 36, which expounds the fore

going.

The 34 Edw. III. c. 16, commonly called the statute of non-

elaim, was designed to remedy a grievance which had been occa-

sionally experienced from the right to lands whereof a fine had

been levied, being barred unless claim were made within a year

and a day.³

This statute introduced an innovation in the common law,

which. like most others, was productive of much greater inconve-

niences, than were attempted to be guarded against. The effi-

cacy of fines was entirely destroyed by this statute, and strangers

were thereby allowed to claim lands at any indefinite period of

time after a fine had been levied of them. In consequence "great

contention arose, and few men were sure of their possessions."5

The mischief introduced by this statute was endured till the

reign of Richard 3, when the common law was restored, and the

doctrine of non-claim revived.6 The statute of non-claim , how-

ever, is still in force with respect to fines which were levied with-

out proclamations.
7

5 HENRY IV. CAP. XIV. A.D. 1403.(Y

Inrolling ofwrits in the common place whereupon fines be levied.

ITEM, Whereas many feet offines of lands and tenements with-

in the realm of England, remaining in the king's treasury, and

the notes ofsuch fines remaining in the common bench, have been

before this time imbesilled, and other feet and notes of fines false-

ly counterfeit and set in their places, by deceit and falsehood of

some, whereby many people ofthe realm have been greatly enda-

maged before this time, and may be disherited in the time to

come ; (2) it is ordained and established , That all the writs of

covenant, and all other writs, whereupon fines shall be levied in

time to come, with the writs of dedimus potestatem, if any be, with

áll knowledges and notes ofthe same, before that they be drawn

3. Such was the common law ; and the

statute le modo levandi fines, only ex-

ceptsthe rights ofthose who labour under

the disabilities specified in the act. 1

Cruise on Fines 149.

4. 1 Cruise on Fines 152.

5. 2 Inst. 518.

6. By Rich . 3, c. 7.

7. 1 Cruise on Fines 151 .

r) "That part only of this statute is

in force which directs, that all the writs

of covenant and all other writs where-

upon fines shall be levied, with the writs

of dedimus potestatem, if any, with all

knowledges and notes of the same, shall,

be inrolled in a roll to be of record for

Rep. ofthe Judges.
eyer.
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out of the common bench by the cyrographer, shall be inrolled in

a roll, to be of record forever, to remain in the safe custody ofthe

chief clerk of the common bench, and of his successors, for the

old fee of xxii pence, accustomed to be paid to the chief clerk, for

the entering ofthe record of every fine, without paying any more;

(3) to the intent that if the notes in the custody ofthe cyrograph-

er, or the fines, be imbesilled , a man may have recourse to the

said roll, to have execution thereof, as he should have if the fines

were not imbesilled ; (4) and that all the writs of covenant, and

all other writs whereupon fines have been levied in times past,

shall be also of record . (5) And moreover, all the fines that were

now late imbesilled in the treasury of our lord the king, by per-

sons unknown, if the notes and the same writs of covenant, of

such fines imbesilied , remaining in the custody of the cyrographer

may be found, that then the party shewing part of the fines im-

besilled, such notes and writs of covenant shall remain of record

as far forth as the same fines should have been, if no imbesilling

thereofhad been made.

5 Co. $9.

9

1 RICH. III. CAP. VII. A.D. 1483.

Who shall be bound by a fine levied before the justices ofthe

common pleas: and proclamations made thereof.

ITEM, Whereas it is ordained , * established, and enacted, in a .

parliament holden in the time of the reign of king Edward the

first, bythe statute De finibus, that notes, and fines levied in the

king's court, before his justices, should be openly and solemnly

read, and that the pleas in the mean time should cease, and this

to be done two days in the week after the discretion of the jus-

tices, as in the same statute more plainly appeareth : (2) our said

sovereign lord the king, considering that fines ought to be of the

greatest strength, to avoid strife and debates, and be a final end

and conclusion, that it be willed and ordained, by the advice and

assent ofthe lords spiritual and temporal, and the commons, in,

this present parliament assembled, and by authority of the same,

*Not onthe roll.
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That after the ingrossing of every fine, to be levied after the feast

of Easter next coming, in the king's court before the justices of

the common pleas, of any lands, tenements, or other heredita-

ments, the same fine shall be openly and solemnly read and pro-

claimed in the same court the same term, and in three terms of

the year next following the same ingrossing in the same court, at

four several days in every term, 3 and in the same time that it

is so read and proclaimed, all pleas shall cease, (4) and moreover

a transcript of the same fine shall be sent by the said justices of

the common pleas to the justices of assise of the county where the

said lands and tenements be; they to cause the said fines to be

read and proclaimed openly and solemnly in every their sessions

and assises, to be holden the same year, if assises do then hold,

and all the pleas in the mean time to cease.

II. Also it is ordained and established by the said authority of

parliament, That a like transcript of the same fine shall be sent

to the justices of the county where the said lands and tenements

be, theyto cause open and solemn proclamation ofthe said fine to

be made at four general sessions of the peace to be holden in the

same year.

III. The said justices of assises, and also justices of peace, to

certify the same proclamation to the king's justices ofthe common

pleas, at the second day of return of the term then next following;

(2) after which proclamation done and certified, the said fine to

be a final end, and to conclude, as well privies as strangers to the

same ; except women covert, other thanbe parties to the said fine ,

and every person or persons then being within age, in prison, or

out of this realm of England, or not of whole memory at the time

of such fine levied.

IV. And saving to every person or persons such right, title,

claim, and interest, which they have to or in the said lands, tene-

ments, and other hereditaments, at the time of such fine ingrossed ,

so that they do pursue their said right, title, claim, or interest, by

way of action, or lawful entry, within five years next after the said

proclamation made, had, or certified.

V. And also saving to all other persons such action, right, title,

claim, and interest, in and to all the said lands, tenements, and,

other hereditaments, which shall grow, remain, descend, or come

to them after the said fine ingrossed, by force of any gift in tail,
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or by any other cause or matter had or made before the said fine

levied, so that those persons take their said actions, or pursue

their said right and title according to the law, within five years

next after such actions, right, title, claim, or interest, grown, de-

scended, remained, or come to them ; ( 2) and also, that the said

persons, and their heirs, may have their said action against the

taker of the profits of the said lands, tenements, and other heredi-

taments at the time of such action to be taken.

VI. And if the same persons at the time of such action , right,

and title, grown, descended, remained, or came to them, be covert

baron, or within age, or in prison , or out of this land , or not of

whole memory; it is ordained , established, and enacted, by au-

thority aforesaid, That their actions, right, and title shall be reserv-

ed , and saved to them and their heirs till the time they come and

be at their full age, out of prison, within this land , unmarried , and

of whole memory, so that they or their heirs take their said ac-

tions , or lawful entry, according to their right and title, within

five years next after they come and be at their full age, out of

prison, within this land, unmarried, and of whole memory, and

pursue the same actions , or take their lawful entry with effect, ac-

cording to the law of England.

VII. Also by authority of the said parliament, it is ordained,

established, and enacted, That all such persons which be covert,

not parties to the fine, and every person being within age, in

prison, or out of this realm, or not of whole memory, at the time

of the said fines levied and ingrossed, by this act of parliament

before excepted, having any right or title . or cause of action to

any of the said lands, tenements, and other hereditaments, that

they or their heirs take their said actions, or lawful entry, accord-

ing to their right and title, within five years next after that the

said persons come to be of full age, out of prison, unmarried , with-

in this land, and also become of whole memory ; (2) and also sue

the same actions, and take their lawful entry, and so pursue with

effect, according to the laws of the realm of England. (3) And

moreover, ifthey do not take their said actions, and also their said

lawful entry in the manner as is aforesaid, that then they shall be

concluded by the said fines for ever, in like form as they thatbe

parties and privies to the said fines levied and ingrossed.
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VIII. Also by the said authority, it is ordained and established,

That every fine which shall be from henceforth levied in any of

the king's courts , of any manors, lands, tenements, or other pos

sessions, after the manner, usage and form that fines have been

levied before the making of this act before rehearsed , shall be of

like strength, effect, and authority, as fines so levied be or were

before the making of this act ; this act, or any other act in this

parliament made, or to be made, notwithstanding. ( 2) And that

every person shall be at his liberty to levy any fine hereafter, as

he will himself at his pleasure, after the manner contained and

ordained in and by this act, or after the manner and form before

used.

Anno 18 Ed. 1. stat. 4, modus levandi fines. 27 Ed. 1 , stat. 1, c. 1-15 Ed. 2-

31 Ed. 3, c. 16-5 H. c . 14. How often fines shall be proclaimed. Atered by 31

El . c. 2 , abridging proclamation. See 4 H 7, c. 24, who shall be bound by fines.—

32 H. 8 c. 36 who may levy fines. Andseefarther concerning fines, 1 Mar. stat.

2, c. 7-23 Eliz . c. 3, and 4 Anne c. 16.

As all the clauses in this statute are copied almost verbatim,

into 4 H. 7, c. 24, and some additional matters are subjoined ; the

statute of 1 Rich. III . c 7,8 is now become useless and obsolete,

and the whole effect of fines, at the present day, depends almost

entirely on the 4 H. VII. c. 24.

*4 HENRY VII. CAP. XXIV. A.D. 1487.

How often a fine levied in the common pleas shall be read and pro-

claimed, and who then shall be bound thereby.

ITEM, Where it was ordained in the time of king EDWARD the

first, by the statute de finibus, that notes and fines, to be levied in

the king's court, afore his justices, should be openly and solemnly

read, and that pleas in the mean time should cease, and this to be

done by two days in the week, after the discretion of the justices,

as in the said statute more plainly appeareth : The king our so-

8. Many excellent laws were passed

duringthe short reign of this usurper ·

Bacon's life of Henry VII p. 3.-Cruise

on Fines 15 His regn indeed is a re-

markable epocha in the legislative annals

of Great Britain, not only from the cir-

cumstance that the statutes from this pe-
riod are in the english language ; but

likewise from their having been the first

statutes that ever were printed. Obs. o

the Stat..
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vereign lord considereth, That fines ought to be of the greatest

strength, to avoid strifes and debates, and to be a final end and

conclusion ; and of such effect were taken afore a statute made of

non-claim, and now is used to the contrary, to the universal trou-

ble of the king's subjects, will therefore it be ordained, by the ad-

vice ofthe lords spiritual and temporal, and the commons, in the

said parliament assembled, and by the authority of the same, That

after the ingrossing of every fine to be levied after the feast of

Easter, that shall be in the year of our Lord MCCCCXC. in the

king's court, afore his justices of the common pleas, of any lands,

tenements, or any other hereditaments, the same fine be openly

and solemnly read and proclaimed in the same court the same

term, and in three terms then next following the same ingrossing

in the same court, at four several days in every term ; and in the

same time that it is so read and proclaimed , all pleas to cease.

(3) And the said proclamations so had and made, the said fine to

be a final end, and conclude as well privies as strangers to the

same, except women covert ( other than been parties to the said

fine) and every person then being within age oftwenty-one years,

in prison, or out of this realm, or not of whole mind at the time

ofthe said fine levied, not parties to such fine ; (4 ) and saving to

every person or persons, and to their heirs, other than the parties

in the said fine, such right, title, claim, and interest, as they have

to or in the said lands, tenements , or other hereditaments, at the

time of such fine ingrossed ; so that they pursue their title , claim,

or interest, by way of action or lawful entry, within five years

next after the said proclamations had and made. (5) And also

saving to all other persons such action, right, title, claim, and in-

terest in or to the said lands, tenements, or other hereditaments ,

as first shall grow, remain , or descend, or come to them after the

said fine ingrossed and proclamation made, by force of any gift in

the tail, or by any other cause or matter had and made before the

said fine levied ; so that they take their action , or pursue their

said right and title, according to the law, within five years next

after such action , right, title, claim, or interest to them accrued,

descended, remained, fallen, or come : (6) And that the said per-

sons, and their heirs, may have their said action against the per-

nor of the profits of the said lands and tenements, and other here- ,

ditaments, at the time of the said action to be taken. (7) And
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that the same persons, at the time of such action, right and title

accrued, descended, remained, or come unto them, be covert de

baron, or within age, in prison, or out of this land, or not ofwhole

mind, then it is ordained by the said authority, That their action,

right, and title, be reserved and saved to them and their heirs,

unto the time they come and be at their full age of xxi years , out

of prison, within this land, uncovert, and of whole mind, so that

they, or their heirs, take their said actions, or their lawful entry,

according to their right and title, within five years next after they

come and be at their full age, out of prison, within this land , un-

covert, and of whole mind, and the same actions pursue, or other

lawful entry take, according to the law. (8) And it is also or-

dained by the authority aforesaid, That all such persons as be

covert de baron, not party to the fine, and every person being

within age ofxxi years, in prison, out of this land, or not of whole

mind, at the time of the said fines levied and ingrossed, and by

this said act afore excepten, having any right or title, or cause of

action, to any of the said lands and other hereditaments, that they,

or their heirs, inheritable to the same, take their said actions or

lawful entry, according to their right and title, within five years

next after they come and be of age of xxi years, out of prison, un-

covert, within this land, and of whole mind, and the same actions

sue, or their lawful entry take and pursue, according to the law.

(9) And ifthey do not take their actions and entry as is aforesaid ,

that they and every of them, and their heirs ,and the heirs ofevery

of them, be concluded by the said fines forever, in like form as

they be that be parties or privies to the said fines : ( 10) Saving to

every person or persons, not party nor privy to the said fine, their

exception to avoid the same fine, by that, that those which were

parties to the fine, nor any of them, nor no person or persons to

their use, nor to the use of any of them, had nothing in the lands

and tenements comprised in the said fine at the time of the said

fine levied. ( 11 ) And it is ordained by the said authority, That

every fine that hereafter shall be levied in any of theking's courts,

ofany manors, lands, tenements, and other possessions, after the

manner, use, and form that fines have been levied afore the making

ofthis act, be of like force, effect, and authority, as fines so levied

be or were afore the making of this act ; this act, or any other act

in this present parliament made, or to be made, notwithstanding.

0 o
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(12) And every person shall be at liberty to levy any fine hereaf

ter at his pleasure, whether he will after the form contained and

ordained in and by this act, or after the manner and form afore-

time used.

27 Ed. 1 , stat. 1 , c. 1—15 Ed. 11—5 H. 4, c . 14-1 Rich. III. c. 7. Explained

by 32 H. 8, c 36-1 Leon. 77-1 Anders. 40-2 Anders, 109, 114- Savil 85, 88, 105-

3 Bulst 152-1 Roll . 153, 157, 171-2 Roll . 24 , 325, 342, 374, 402, 417 00, 501-

7 Coke 32-34 Ed . III. c. 16. Proclamation offines. Fines are to be proclaimed on

ly once in each term. 31 El. c. 2-Co, pla. f. 16- Plow. f. 246-Dyer f. 182 , 216,

234, 246 , 254- Bro taile 2-3 Coke 51 , 77. 84- Skinner 95-Hob. 33Co. Lit. 372,a

262, a266 ,b- 9 H. 8, f. 7-Plow. f. 358, 360- Dyer 72, 337, 374-5Coke 123--9Coke

104-11 Co. 69, 71-Dyer 3, 133, 224-Co. pl. 222, 326-1 Anders. 171-1 Leon.

213-2 Leon. 157-3 Leon. 10, 227-7 Co 2-9 Co. 140-8 Co. 101-3 Leon. 221

-Dver f. 71- Bro. fines lev. (23— Co. 84, 91-4 Co, 1-1 Anders, 303- Roll.

167-3 Inst. 216- Bro. fines lev. 109-1 Mar sess. 2, c. 7. Seefarther concerning

fines, 23 El. c. 3—31 El. c. 2, and 4 Anne c . 16, sect. 15.

32 HENRY VIII. CAP. XXXVI, A.D. 1540.(z

Forthe exposition ofthe statute offines.

FORASMUCH as in the fourth year of the reign of the late king

of famous memory, king Henry the seventh, father of our most

dread sovereign lord the king that now is, it was, among many

good and sundry statutes and ordinances, then made for the com-

monwealth, enacted, ordained, and established, the form and man-

ner how fines should be levied with proclamations in the king's

court, before his justices of his common place, ( 2) and that such

fines, with proclamations so had and made, to the intent to void

all strife and debates, should be a final end, and conclude as well

privies as strangers to the same, certain persons excepted and

saved, as in the same statute more plainly appeareth ; (3 ) sithen

which time, by diversity of interpretations, and expounding of the

same statute, it hath been, and is yet, by some manner of persons

doubted and called in question, whether fines, with proclamations,

levied or to be levied before the said justices, by any person or

persons having or claiming to have in any manors, lands, tene-

ments or hereditaments comprised in the same fine, in possession,

reversion, remainder, or in use, any manner of estate-tail , should

immediately after the said fine levied, ingrossed, and proclama

z) "This statute is in force except the III and IVth sections." Report of the

Judges,
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tion made, bind the right heir and heirs of such tenant in tail, and

every other person and persons seised or claiming to their use or

uses ; by occasion whereof divers debates, controversies, suits and

troubles have been begun, moved, and had within this realm, and

more be like to ensue , if remedy for the same be not provided ;

(4) For the establishment and reformation whereof, and for the

sure and sincere interpretation of the said statute , in avoiding all

dangers, contentions, controversies, ambiguities and doubts that

hereafter may ensurge, grow or happen, ( 5 ) our said sovereign lord

the king, with the assent of the lords spiritual and temporal , and the

commons, in this present parliament assembled, and by authority of

the same, hath enacted and ordained , That all and singular fines, as

wellheretofore levied, as hereafter to be levied,before the said justi-

ees withproclamations, according to the said statute, byany person

or persons of full age of one and twenty years, of any manors,

lands, tenements or hereditaments, before the time ofthe said fine

levied in any wise entailed to the person or persons so levying the

same fine, or to any the ancestor or ancestors of the same person

or persons in possession, reversion , remainder, or in use, shall be,

immediately after the same fine levied, ingrossed, and proclama-

tions made, adjudged , accepted , deemed and taken, to all intents

and purposes, a sufficient bar and discharge for ever against the

said person and persons, and their heirs claiming the same lands,

tenements and hereditaments, or any parcel thereof, only by force

of any such entail, (6) and against all other persons claiming the

same, or any parcel thereof, only to their use, or to the use ofany

manner of heir of the bodies of them ; any ambiguity, doubt or

contrariosity of opinion, risen or grown upon the said statute to

the contrary notwithstanding.

II. Provided alway, That this act, nor any thing therein con-

tained, shall extend to bar or exclude the lawful entry, title, or

interest, ofany heir or heirs , person or persons, heretofore given,

or hereafter to be given, grown or accrued to them or any ofthem,

in or to any manors, lands, tenements and hereditaments, by rea-

son ofany fine or fines heretofore levied , or hereafter to be levied,

by any woman after the death of her husband, contrary to the

form, intent and effect of the statute made in the said eleventh

year of the said king Henry the seventh, of any manors, lands,
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tenements and hereditaments, of the inheritance or purchase of

the said husband or of any his ancestors, given or assigned to any

such woman in dower, for term of life or in tail, in use or in pos-

session, (2 ) but that the same act made in the said eleventh year

ofthe said late king Henry the seventh, shall stand, remain and

be in full strength and virtue in every article, sentence and clause

therein contained, in like manner and form as though this present

act had never been had nor made.

27Ed. 1, st. 1, c. 1–15 Ed. 2—34 Ed. 3, c. 16-5 H. 4, c. 14-1 R. 3, c.7-4

H. 7, c. 24-Moor 114 pl. 256, 115 pl 258, 146 pl. 290-Savil 85, 105-2 Roll. 417,

504-Goldsb. 9, pl. 12- Plowd. 246-3 Co. 51 & 84-7 Co. 329 Co. 140-11 Co.

75-Bro. Assur. 6-Bro. Feoffm . al. use 57-Bro. Taile 2—Bro. Fines 109, 118, 121

-Co. Lit. 372,a- 1 Bulst. 33-13 Ed. 1 , st. 1, c. 1-1 Leon. 244-2 Leon. 36, 57,

62, 224-3 Leon. 10-1 Anders. 3, 39, 141- Skinner 95—2 And. 109, 114- Cro.

Car. 435-Vin V. 13, 264-Wood. Pt. 1 , 530. A fine levied by the wife ofthe in

heritance ofher late husband shall be void. 11 H 7, c. 20.

This statute having been professedly made for the purposeof

explaining the statute 4 H. 7, it is proper to consider them to-

gether. "

By the 4 H. 7, a fine, with proclamations, concludes all per-

sons, both privies and strangers, except femes covert, persons

within age, in prison, out of the realm, or of non-sane memory, not

being parties to the fine.

The right and interest that any persons, (other than parties)

have at the time the fine is engrossed is saved; provided such

right or interest be prosecuted, by action or lawful entry, by them

or their heirs, within five years, after the proclamations are made.

So rights accruing after the engrossment of a fine, are saved if

prosecuted within five years after they accrue. By the word pri

vy in the act, is to be understood not only those who are privy in

blood, to the person who levies the fine, but also privy in estate

and title, to the land whereof the fine is levied, that is those who

must necessarily mention the cognizor, and convey themselves

through him, before they can make out their title to the estate. 10

One who is a privy within the intention of the 4 H. 7, is an heir

in tail within 32 Hen. 8, et sic e converso.¹¹

9. 1 Cruise on Fines 156.

10. 2 Last. 516, 681–Hob. 257, 333-9

Co. 139-3Co. 90-1 Cruise on Fines 157.

11. Shep. Touch. 20.
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* 1 MARY, SESS. II. CAP. VII. A.D. 1553.

An act touchingproclamations upon fines.

WHEREAS upon fines levied with proclamations, doubts have of

late arisen, by reason of adjournment of terms, in which procla-

mations should have been made, according to the form limited for

proclamations upon fines by the statute made in the fourth year of

king Henry the seventh, and were not, by reason of such adjourn-

ments, had or made, according to the purvey of the same estatute :

II. Be it therefore enacted, That all fines, as well heretofore

levied as hereafter to be levied, before the justices of the common

place, of any manors, lands, tenements or other hereditaments,

whereupon the proclamations have not or shall not, by reason of

adjournment of any term by writ, be duly made, shall be of as

good force, effect, and strength to all intents, constructions and

purposes, as if any term heretofore so adjourned, or that at any

time hereafter shall be so adjourned, had been holden and kept

from the beginning to the end thereof not adjourned, and procla

mations therein made according to the form and effect ofthe said

statute.

III. Provided always, That this act shall not in any wise ex-

end to any fine heretofore levied of any manors, lands, tenements

or hereditaments, now in suit, demand or variance in any of the

queen's courts, or whereof any charters, evidences or minuments

concerning the same be now in demand in the queen's high court

of chancery ; (2) nor to any fine or fines heretofore levied of any

manors, lands, tenements or hereditaments, which before the first

day ofthis present parliament have been recovered, gotten or ob-

tained, by reason of any judgment, entry, decree, arbitrament or

⚫ther lawful means, contrary to the purport, intent or effect of

any such fine or fines thereof heretofore levied.

Fines levied before the justices ofcommon pleas shall be offorce notwithstanding

proclamations be not made by reason of adjournments. 4 H. 7, c. 24-18 Ed. 1 , st.
4-27 Ed. 1 , st. 1, c. 1-15 Ed. 2. Certain fines to which this statute shall not ex-

tend Dyer 186. Seefarther concerningfines, 23 El. c. 3—31 El. c. 2, and 4 Anne
6. 16, sect. I.

•

Before this statute, if one of three terms, immediately subse-

quent to that in which a fine had been levied, was adjourned, the

proclamations would have been ineffectual, and the defect could

not have been supplied at the next term : The statute 1 Mary re-
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medied this inconvenience.12 Even an adjournment of a part of

term, it has been held , is provided for by this act ; for being a fa-

vorable law, it is to be construed by equity.13

* 23 ELIZABETH, CAP. III. A.D. 1581.(A

An actfor the reformation oferrors in fines and recoveries.

FOR the appeasing of suits, the avoiding of false practices, de-

ceits, devices and misdemeanors, and for helping of negligences

and misprisions of clerks and officers, dangerous to assurances of

men's lands and hereditaments ; (2) Be it enacted by the queen's

'most excellent majesty, our sovereign lady, the lords spiritual and

temporal, and the commons, in this present parliament assembled,

and bythe authority of the same, That every writ of covenant,

and other writ, whereupon any fine heretofore hath been levied or

hereafter shall be levied, the return thereof, the writ of dedimus

potestatem made for the knowledging of any of the same fines, the

return thereof, the concord , note, and foot of every such fine, the

proclamations made thereupon , and the king's silver, (3) and also

every original writ of entry in the post, or other writ, whereupon

any common recovery hath been suffered, or hereafter shall be

suffered or passed, the writs ofsummon. ad warrantizandum, the

returns of the said originals and writs of summon. ad warranti-

zandum, and every warrant of attorney had or to be had, as well

ofevery demandant andt enant as vouchee, extant and remaining,

or that shall be extant and in being, (4) may, upon the request or

election of any person, be inrolled in rolls of parchment by such

persons, and for such considerations, as hereafter in this act shall

be mentioned ; and that the inrollments of the same, or of any part

thereof, shall be as good force and validity in law, to all intents,

respects and purposes, for so much of any ofthem so inrolled , as

the same being extant and remaining were or ought by law to

be.

12. Plowd. 371----2 Inst. 519.

18. 2 Inst. 519--Dyer 327, 196.

4) "This statute is in force, except

the 6th, 7th, 8th, 9th and 10th sections."

Rep. ofthe Judges.
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II. Andbe it further enacted by the authority aforesaid, That

no fine, proclamations upon fines, or common recovery, heretofore

had, levied, suffered or passed, or hereafter to be had, levied, suf-

fered or passed, shall be reversed or reversable by any writ of error,

for false orincongrue latin, rasure, interlining, mis-entering of any

warrant ofattorney, or of any proclamation, mis-returning or not-

returning of the sheriff, or other want ofform in words and not in

matter ofsubstance.

of

III. Provided always, That this act, nor any thing therein con

tained, shall bar or exclude any person or persons from any writ

of error which shall be had, taken or pursued within five years

next after the end of the session of this present parliament, upon

any fine or recovery heretofore had or suffered, nor from any writ

of error, which shall be had, taken or pursued upon any fine or

recoveryheretofore levied, knowledged or had, which fine or fines,

recovery or recoveries, or any part or parcel of them, or any

them, now is, or at any time before the first day of June, which

shall be in the year of our Lord God, one thousand five hundred

eighty-two, shall be exemplified under the great seal of England,

at and by the suit of any person that is or may be intitled to have

or sue any writ of error upon any the fines or recoveries hereto

fore passed : ( 2) Nor to bar any feme covert, or any person within

the age of one and twenty years, or any person that is non compos

mentis, in prison, or beyond the seas, of or from any writ oferror

to be had or prosecuted for the reversing of any fine or recovery

heretofore passed, levied or suffered, so that such feme covert or

her heirs, within seven years next after that she become sole, and

such person within the age of one and twenty years, or his heirs,

within seven years next after he shall come aand be of full age of

one and twenty years, and such person that is non compos mentis,

within seven years next after he shall become of sane memory,

and in default thereof the heirs of such person that is non compos

mentis, within seven years next after the death of such persons

being non compos mentis, and such person in prison, or his heirs,

within seven years next after the same person shall be at liberty,

and such person beyond the seas, or his heirs, within seven years

next after the return of such person into this realm of England, or

the death ofthe said person, ifhe shall before his return die in any

$j
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foreign country, shall sue, take and prosecute their writs of error,

as their cases severally shall require, for reversing ofany the said

fines or recoveries heretofore passed, levied or suffered .

IV. Provided always, and be it further enacted by the authority

aforesaid, That if any person or persons shall, within the time and

years aforementioned, commence or sue his or their writs of er,

ror for the reversing of any the said fines or recoveries heretofore

passed, which suit shall fortune to abate by the death of any the.

parties to the same ; That then it shall and may be lawful for his

and their heirs, at any time within one year next after the said

seven years expired , to have, sue and take their writ oferror for

the reversing of every such fine and recovery. (2) And if such

heir be an infant within the age of one and twenty years, then

within one year next after the full age of such infant ; any thing

in this present act contained to the contrary thereof in any wise

notwithstanding.

V. And be it further enacted by the authority of this present

parliament, That every person that shall at any time hereafter

take the knowledge of any fine or warrant of attorney of any

tenant or vouchee for suffering of any common recovery, or shall

certify them, or any ofthem, shall, with the certificate of the con-

cord or warrant of attorney, certify also the day and year wherein

the same was knowledged : (2) And that no person that taketh

any such knowledge of any fine, or warrant for any recovery,

shall be bounden, or by any means inforced to certify any such

knowledge or warrant, except it be within one year next after the

said knowledge taken : (3) And that no clerk or officer shall re-

ceive any writ of covenant or writ of entry, whereupon any fine

or common recovery is hereafter to pass, unless the day of the

knowledge of the same fine and warrant shall appear in or by

such certificate ; (4 upon pain that every clerk that shall receive

any such writ, shall forfeit for every time that he shall so offend,

the sum of five pounds : (5) And that no attornment in or upon

any fine be entered upon record, except the party mentioned to

attorn therein, first have appeared in the court in person or by at-

torney warranted by the hand of one of the justices of the one

bench or the other, or of one justice of assise, upon a writ of

quid juris clamat, quem reddit, or per quæ servitia, as the case
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requireth : (6) And that every entry of attornment hereafter to be

made, where there shall be no appearance as afore is said, shall

be utterly void and ofnone effect, without any writ of error or other

means to be used for the avoiding thereof.

Inrolment offines and recoveries. 18 Ed. 1 , st . 4-27 Ed. 1 , st. 1 , c. 1-15 Ed.2-

34 Ed. 3, c. 16-5 H. 4, c. 14-1 R. 3, c. 7-4 H. 7, c. 24—32 H. 8, c. 36-1 Mar. st.

2, c. 7. For what errors fines and recoveries are not reversable. Ven. V 13, 211,

F. 18, 198-Wood Pt. 1 , 530 & 595. Forfarther provisions concerning fines see

31 El. c. 2-4 Anne c. 16--And see 14 Geo. 2, c. 20, for the amendment ofre-

coveries.

31 ELIZABETH , CAP. II . A.D. 1589.

An act for abridging ofproclamations upon fines to be levied at

the common law.

WHEREAS the statute made in the fourth year of king Henry

the seventh, hath ordered, That every fine to be levied with pro-

clamations in the king's court, afore his justices of the common

pleas, should be proclaimed in the same court that term in which

it is engrossed, and in three terms then next following, at four

several days in every term ; by reason whereof they ought to be

proclaimed four times in every of the four several terms : And

that during the time of proclaiming of such fines , all pleas shall

cease: (2) which to do according to the said statute (considering

the multitude of fines now usually levied ) would require sixteen.

days in every term ; and by reason ofthe many causes and suits

in that court, is a far greater trouble than heretofore hath been, so

as scarcely one day in every term can be spared for the proclaim-

ing of fines : ( 3 ) Be it enacted by the authority of this present

parliament, That all fines with proclamations, from and after the

feast of Easter next ensuing, to be levied in the said court, shall

be proclaimed only four times ; that is to say, once in the term

wherein it is engrossed, and once in every of the three terms

holden next after the same engrossing : ( 4 ) And that every fine

proclaimed as aforesaid, shall be of as great force and effect in

law, to all intents and purposes, as if the same had been sixteen

times proclaimed according to the statutes heretofore made.

PP
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A fine levied in the common pleas shall be proclaimed four times, viz . every terat

once, for four terms. 4 11.7, c. 24-1 R. 3, c. 7-1 Mar. st. 2, c. 7-2 Inst. 519---

18 Ed.1. st. 4. See Anne c. 15 , s . 15, whichprovides that uses offines, &c. may te

declared by deed afterwards..

In early times fines were really amicable compositions of actu-

al suits; but for centuries past they have been so only in name ;

being in fact nothing more than fictitious proceedings, had for the

purpose of transferring or securing real property by a mode more

elicacious than ordinary conveyances: Wherein the superiority

of a fine consists, will appear by referring to the uses to which it

is applied. One purpose to which a fine is applied is the extin-

guishing dormant titles, by shortening the usual time of limita-

tion. Being considered of equal notoriety with a judgment in a

writ of right, it barred by the common law, all that should not

claim within a year and aday.14 The time for claiming however

has been enlarged to five years, 15 It has been usual to levy fines

for guarding against claims which, under the statutes of limita-

tions, might subsist with a right of entry, for twenty years; 16 and

with a right of action for a much longer time. Another use to

which fines are applied is the barring estates tail, where the more

extensively operative mode by common lawis either unnecessary

or impracticable. The one case may occur where one is tenant

in tail with an immediate remainder or reversion in fee ; for then

as none can derive title to the estate except as the privies or heirs,

a fine is an immediate and effectual bar to them. The other case

maybe where one has only a remainder in tail , and the person,

having the freehold in possession , refuses to make a tenant to the

præcipe for a common recovery : under such circumstances all

that the remainder man do is to bar those claiming under himself,

by means of a fine . A fine however in general , is but a partial

and inefficacious remedy to bar intails . A third effect of fines is

passing the estates and interests of married women in the in-

heritance or freehold of lands and tenements.17 Though most

fines are now in fact taken by dedimus, vet they are recorded as

taken in court, to prevent questions about captions.18

14. Plow. 357.

15. By first Rich. III. e 7, and 4 H.7,

c. 2:

16 21 Jac. 1. c . 16 , which is not in

force in Pennsylvania, where the time of

Hvitation fixed by the set of 1785, is

twenty-one years, after which the right
is absolut Iy barred.

17. 1 Har. Co. Lit. 121 ,a p. 1.

18. 13 Vin. Abr. 355.
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FORCIBLE ENTRY AND DETAINER,

5 RICHARD II, CAP. VIII. A.D. 1381. ‡

The penalty where any doth enter into lands where it is not law-

ful, or with force.

AND also, the king defendeth, That none from henceforth make

any entry into any lands and tenements, but in case where entry

is given by the law ; and in such case not with strong hand, nor

with multitude of people, but only in peaceable and easy manner.

(2) And ifany manfrom henceforth do to the contrary, and there-

of be duly convict, he shall be punished by imprisonment of his

body, and thereof rausomed at the king's will.

Godbolt 115 pl . 180---Carth . 47---Regist. 182. Enforced and amended by 15 R.

2, c. 2--- ¡I. 4, c. 8---8 11. 6 c. 9, which is explained by 31 Eliz. c. 11---10 H. 7, f. 27

---11 II. 7, f. 15. Seefurther 23 II. 8, c. 14---21 Juc. 1 , c. 15, wherebyjustices are

enabled to give restitution in certain cases.

Bythe common law, one who had a right of entry into lands

might enter with force and arms, and detain his possession by

force. This occasioned great inconvenience and frequentbreach-

es of the public peace. It afforded an opportunity to powerful

men, under the pretence of feigned titles, forcibly to dispossess

their weaker neighbours . Hence it became necessary, by several

statutes, to restrain all persons from the use of such violent

methods even of doing themselves justice. The entry now per-

mitted by law is a peaceable one ; that prohibited is such as is

carried on with force, violence and unusual weapons.

The 5 Rich. II. in the text, provided no speedy remedy, but

leaves the party injured to the common course of proceeding by

indictment or action- neither does it contain any provision against

forcible detainer.

* 15 RICHARD II . CAP. II. A.D. 1391. B

The duty ofjustices ofpeace when anyforcible entry is made into

lands.

ITEM, It is accorded and assented, That the ordinances and

This statute is omitted in the report,

probably because the act of 1700, was

considered analogous, and as suppiving

the place of the statute. 1 St. Laws,

Sm. Ed. 2.

B) "So much only of this statute is in

force, as relates to forcible entry and de-

tainer, or either of thein." Rep. ofthe

Judges.



284 FORCIBLE ENTRY AND DETAINER.

•

statutes, made and not repealed, of them that make entries with

strong hand into lands and tenements, or other possessions what-

soever, and them hold with force . and also those that make insur-

rections, or great ridings, riots, routs or assemblies , in disturbance of

the peace, or of the common law, or in affray of the people, shall

be holden and kept, and fully executed ; 2 joined to the same,

That at all times that such forcible entry shall be made, and com-

plaint thereofcometh to the justices ofpeace, or to any of them, that

the same justices or justice take sufficient power of the county,

and go to the place where such force is made ; ( 3 and if they find

any that hold such place forcibly after such entry made, they shall

be taken and put in the next gaol, there to abide convict by the

record of the same justices or justice, until they have made fine

and ransom to the king: 4 And that all the people of the coun-

ty, as well the sheriff as other, shall be attendantupon the samejus-

tices, to go and assist the same justices to arrest such offenders,

upon pain ofimprisonment, and to make fine to the king. 5 ) And

in the same manner it shall be done of them that make such for-

cible entries in benefices or offices of holy church.

Kel. 41---3 Bulst. 71 ---Mod. cases in law 65 ---5 R. 2, st 1, c. 8 Enforced and

amended by 41. 4, c . 8---8 H. 6, c 9---23 H. 8, c. 14. See 3 El c 11, which ex-

plains 8 H. 6, c. 9. And see 21 Jac. 1 , c. 15, which enables justices to give restitu-

tion in certain cases.

The 15 Rich. II. affords a summary remedy in cases of forcible

entry. These statutes have been confirmed, explained , and in

some respects extended bythe several others, which will be found

under this head.

* 8 HENRY VI. CAP. IX. A.D. 1429.

The duty ofjustices ofpeace where land is entered upon or

detained withforce.

ITEM, Whereas by the noble king RICHARD, late king ofEng-

land, after the conquest the second, at his parliament holden at

Westminster the morrow after all souls, the fifteenth year of his

reign, amongst other things it was ordained and established , That
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the statutes and ordinances made, and not repealed , of them that

make entries with strong hand into lands or tenements, or other

possessions whatsoever, and them hold with force, and of them

that make insurrections, riots, routs, ridings and assemblies, in

disturbance of the peace, or of the common law, or in affray of the

people, should be holden and fully executed. (2 ) And moreover,

it is ordained by the same statute, That at all times that such for-

cible entries be made, and complaint thereof come to the justices

of peace, or any of them, that the same justices or justice shall

take the power of the county, and shall go, or one of them shall

go, to the place where such force is made; ( 3 ) and if they find, or

he findeth, any holding such place forcibly, after such entry

made, they should be taken and put into the next gaol, there to

remain convict by the record of the same justices or justice, until

they have made fine and ransom to the king ; (4) and that all the

people ofthe county, as well sheriffs as other, shall be attending

to the said justices, to assist them to arrest such malefacto: s, upon

pain of imprisonment, and to make fine and ransom to the king.

And that in the same manner be done of them that make forcible

entries into benefices or offices of holy church, as in the same

statute is contained more at large.

II. And for that the said statute doth not extend to entries in

tenements in peaceable manner, and after holden with force, nor

ifthe persons which enter with force into lands and tenements ,

be removed and voided before the coming of the said justices or

justice, as before , nor any pain ordained if the sheriff do not obey

the commandments and precepts of the said justices for to exe..

cute the said ordinance, many wrongful and forcible entries be

daily made in lands and tenements, by such as have no right, and

also divers gifts, feoffinents, and discontinuances sometimes made.

to lords, and other puissant persons, and extortioners within the

said counties where they be conversant, to have maintenance, and

sometimes to such persons as be unknown to them so put out, to

the intent to delay and defraud such rightful possessors of their

right and recovery for ever, to the final disherison of divers of the

king's faithful liege people, and likely daily to increase, if due re-

medy be not provided in this behalf : (2) Our lord the king, con-

sidering the premises, hath ordained, That the said statute, and

all other statutes of such entries or alienations, made in times
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past, shall be holden and duly executed ; (3) joined to the same,

That from henceforth where any doth made any forcible entry in

lands and tenements, or other possessions, or them hold forcibly,

after complaint thereof made within the same county where such

entry is made, to the justices of peace, or to one of them, by the

party grieved, that the justices or justice so warned , within a con-

venient time, shall cause, or one of them shall cause, the said

statute duly to be executed, and that at the cost of the party'so

grieved .

XL: A

III, And moreover, though that such persons making such en-

try be present, or else departed before the coming of the said jus-

tices or justice, notwithstanding the same justices or justice in

some good town next to the tenements so entered, or in some

other convenient place, according to their discretion , shall have,

or either of them shall have, authority and power to inquire by

the people of the same county, as well of them that make such

forcible entries in lands and tenements, as of them which the same

hold wit force; ( 2) and if it be found before any of them, that

any doth contrary to this statute, then the said justices or justice

shall cause to reseise the lands and tenements so entered or hold-

en as afore, and shall put the party so put out in full possession of

the same lands and tenements so entered or holden as before : (3)

And if any person, after such entry into lands or tenements holden

with force, make a feoffinent or other discontinuance to any lord

or other person, to have maintenance, or to take away and de-

Afraud the possessor of his recovery, in any wise, if after in assise

or other action thereof to be taken or pursued before justices of

assises, or other the king's justices whatsoever, by due inquiry

thereof to be taken, the same feoffients and discontinuances may

be duly proved, to be made for maintenance, as afore is said, that

then such feoffinents, or other discontinuance, so as before made,

shall be void, frustrate, and holden for none.

IV. And also , when the said justices or justice make such in-

quiries as before, they shall make, or one of them shall make,

their warrants and precepts to be directed to the sheriff of the

same county, commanding him , of the king's behalf, to cause to

come before them, and every of them, sufficient and indifferent

persons, dwelling next about the lands, so entered as before, to

inquire of such entries , ( 2) whereof every man, which shall be i
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panneled to inquire in this behalf, shall have land or tenement of

the yearly value of forty shillings by year at the least, above re-

prises. ( 3) And that the sheriff return issues upon every of them,

at the day of the first precept returnable xx. s. and at the second

day xl . s . and at the third time c. s. and at every day after, the

double. ( 4) And ifany sheriff or bailiff within a franchise, having

return of the king's writ, be slack , and make not execution duly

of the said precepts to him directed to make such inquiries , that

he shall forfeit to the king xx. li . for every default, and moreover

shall make fiue and ransom to the king.

V. And that as well the justices or justice aforesaid, as the

the justices of assises , and every of them, at their coming into the

county to take assises , shall have , and every of them shall have,

power to hear and determine such default and negligences of the

said sheriffs and bailifs , and every of them, as well by bill at the

suit of the party grieved for himself as for the king, to sue by in-

dictment only to taken for the king . ( 2) And if the sheriff or

bailiff be duly attainted in this behalf by indictment or by bill, that

he which sueth for himself and for the king have the one moiety

of the forfeiture of xx. li . together with his costs and expenses.

(3) And that the same process be made against such persons in-

dicted or sued by bill in this behalf, as should be against persons

indicted or sued by writ of trespass done with force and arms

against the peace ofthe king.

VI. And moreover, if any person be put out, or disseised of any

lands or tenements in forcible manner, or put out peaceably, and

after holden out with strong hand ; or after such entry, any fcoff-

ment or discontinuance in any wise thereof be made, to defraud

and take away the right of the possessor ; that the party grieved

in this behalf, shall have assise of novel disseisin, or a writ of

trespass against such disseisor. (2 ) And if the party grieved re-

cover by assise, or by action of trespass, and it be found by ver-

dict, or in other manner by due form in the law, that the party

defendant entered with force into the lands and tenements, or

them after his entry did hold with force, that the plaintiff shall

recover his treble damages against the defendant ; ( 3 ) and more-

over, that he make fine and ransom to the king. And that mayors,

justices or justice of peace, sheriffs, and bailiffs of cities, towns,



288 FORCIBLE ENTRY AND DETAINER.

•

and boroughs, having franchise, have in the said cities, towns, and

boroughs, like power to remove such entries, and in other articles

aforesaid, rising within the same, as the justices of peace and

sheriffs in counties and countries aforesaid have.

Vil. Provided always, That they which keep their possessions

with force in any lands and tenements, whereof they or their an-

cestors, or they whose estate they have in such lands and tene-

ments, have continued their possessions in the same by three

years or more, be not endamaged by force ofthis statute.

The statute of 15 R. 2 , c . 2, touching forcible entries rehearsed and confirmed. 4

Co. 48---Hob. 94---Keilw. 207, 208. Thedefectsofthe statute of 15 R. 2, c . 2---Palmer

277. The office and duty of justices of peace when any fo cible entry is made into

lands , or peaceable entry and after detaining with force---Carthew. 40---i Leonard 327.

The reniedy where any p rson entering by force, doth aliene the same land to have

maintenance--- 1 R. 2, c. 9---Dyer 122, 187---9 Co #18 --- 11 Co. 65 ---7 Ed. 4 , f. 8---4 H.

7, f 18--Cro. Eliz . 184 , 189 , 806 , 458 , 461. 582, 654 , 738 , 915---Cro Jac. 17, 19 , 31 , 41 ,

148, 151 , 176, 214---Cro. Car. 201. What action may be had against him who doth

put out, or keep out of possession with force---Savil 68---1 H. 7, f. 19---6 H. 7 , f. 12---

10 11. 7, f. 9 ---15 H 7, £ 7---Dver f. 14 ---Fitz Ent. 15 16, 17, 18 , 21 , 27 , 53, 39,

45---10 1.7, f. 12---10 Ed. 4. f. 10 ---Dver 214---Faz. Dam 23, 25---Co. 116---11 Co.

301--Cro. Ei . 93, 96 , 06 697---2 ! H. 6 , f. 18---Kel. 74 , a 187--- 14 H 7 , f. 28---Dyer

141 ---Bro. force 22---1 Bulst. 218 ---2 Leon . 52---Co. pl . f. 315. The authority ofthe

chief officers in cities, &c. to repress force. Inforced and explained by 51 El. c. 11.

They may keep their land by force who have had three years possession---1 Salk.

356---1 Inst 257---5 R. 2, stat. 1 , c. 7---4 H. 4, e . 8---23 H. 8, c . 14 ---and see 21 Jac.

1, c. 15, which enablesjustices to give restitution in certain cases.

* 31 ELIZABETH, CAP. XI. A.D. 1589.

An act of explanation or declaration of the statute of octavo regis

H. 6. concerning forcible entries, the indictments thereupon

found.

WHEREAS there is one good act made and established in the

eighth year ofthe reign of king Henry the sixth, against such per-

sons as should make forcible entry into lands, tenements and other

possessions, or them should forcibly hold ; and one very good pro-

viso or clause, in the said act contained , as ensueth :

11. Provided always, That they which keep their possessions

with force, in any lands and tenements whereof they or their an-

cestors have continued their possession in the same by three years

or wore, be not endamaged by force of the said statute.

And whereas divers of the queen's majesty's good and

loving subjects, and their ancestors, or those whose estate they
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have, for many years together, above the space of three years or

more, have been in quiet possession of their dwelling houses, and

other their lands and possessions ; and now of late divers of her

majesty's said subjects, having entries made upon their posses-

sions, having had such quiet and long possession, for disturbing of

such entrers, and for keeping of their possession against such en-

trers, by colour of indictments of forcible entry, or forcibly keep-

ing possession, found against them, by means ofthe oaths ofsuch

entrers, have been removed and put out of their dwelling houses,

and other their possessions which they have quietly held by the

space ofthree years together or longer time, next before such in

dictments found against them, against the true meaning and intent

of the said proviso or clause contained in the said act : (2) For

remedy of which inconvenience, and for true declaration and ex-

planation ofthe law therein, ( 3) be it ordained, declared and en-

acted, by the authority of this present parliament, That no restitu

tion upon any indictment of forcible entry, or holding with force,

be made to any person or persons, if the person or persons so in

dicted hath had the occupation or hath been in quiet possessionby

the space of three whole years together, next before the day ofsuch

indictment so found, and his, her or their estate or estates therein

not ended or determined ; which the party indicted shall and may

alledge for stay of restitution, and restitution to stay until that be

tried ifthe other will deny or traverse the same : (5 ) and ifthe same

allegation be tried against the same person or persons so indicted,

then the same person or persons so indicted to pay such costs and

damages to the other party, as shall be assessed by the judges or

justices before whom the same shall be tried ; the same costs and

damages to be recovered and levied as is usual for costs and dam-

ages contained in judgments upon other actions. 5 R. 2, st. 1 , c,

7-15 R. 2, c. 2-4 H. 4, c . 8—21 Jac. 1 , c . 15.

す

8 H. 6, c. 9. The proviso in the statute of 8 H. 6, c. 9, touching continuance of

possessions by three years-1 Salk 353. No restitution shall be made if the party

indicted hath been three years in quiet possession and his estate not ended- Raym,

84, 85-Dyer 141 .

Q.
ぎて
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A.D. 1623.* 21 JAMES I. CAP. XV.

1

An act to enablejudges andjustices of the peace to give restitution

ofpossession in certain cases.

Be it enacted by the authority of this present parliament, That

such judges, justices or justice of the peace, as by reason of any

act or acts of parliament now in force are authorised and enabled

upon inquiry, to give restitution ofpossession unto tenants ofany

estate offreehold, of their lands or tenements which shall be en-

tered upon with force, or from them withholden by force, shall by

reason ofthis present act, have the like and the same authority

and ability from henceforth (upon indictment of such forcible en-

tries, or forcible withholdings before them duly found) to give like

restitution of possession unto tenants for term of years , tenants

by copy of court-roll, guardians by knight's service, tenants by

elegit, statute merchant and staple, of lands or tenements bythem

so holden, which shall be entered upon by force, or holden from

them by force. 5 R. 2, st. 1 , c. 7-15 R. 2, c . 2-8 H. 6, c. 9—

31 El. c. 11a

4 Inst. 176. Restitution of possession shall be given, to avoid entrers with force,

in estates for years, &c. Latch. 183.

The entering into lands or tenements with a strong hand, unu

sual weapons, or with menace of life or limb, is deemed a forcible

entry.¹

If a man enters peaceably into a house, but turns the party out

of possession byforce, or by threats of personal hurt frightens him

out of possession, this is a forcible entry. So other acts of vio-

lence may amount to a forcible entry, as breaking open the doors

of a house, whether any person be in it or not, especially if it be a

dwelling house. But the mere entry by means of drawing of a

latch, &c. would not be considered forcible.³

As to what shall be considered a forcible detainer, there is no

doubt but that the same circumstances of violence and terror,

which will make an entry forcible, will make a detainer forcible

also."

In respect to what kind of possession one maybe guilty of such

forcible entry and detainer; the statute 5 Rich. 2, c. 7 , the 15

Rich. 2, c. 2, and the 8 Hen. 6, c. 9, extend only to freehold es-

tates; and the 21 Jac. 1 , c. 15, does only extend to estates holder

1. H. P. C. 138- Co. Lit. 257.

Dalt. 2991 Hawk, P. C. 280.

13. 13 Vin. Abr. 380.

4. 1 Hawk, P. C. 281-Lamb. 145

L
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bytenants for years, tenants by copy of court-roll, and tenants

by elegit, statute merchant and statute staple.

After a peaceable uninterrupted possession ofthree years, aman

may hold the land by force; his possession being protected by 8

Hen. 6, cap. 9.

For this offence the statutes afford remedy-

1. By summary proceedings had before one or more justices

upon view, orby inquisition."

2. By indictment in the quarter sessions,

3. By a civil action.

Any one, ormore justices ofthe peace, upon view of the force,

may make a record of it, fine the offender and commit him, until

the fine be paid; but they cannot award restitution ofthe

sion without inquisition.

posses

The record made by the justice, upon view, shall be a conviction,

and is not traversable. It ought to be certified to B. R. or the

next assizes or quarter sessions.

Regularly they ought to set the fine before they commit the of-

fender; although they need not eo instanti set the fine, but may

adjourn for a little time to consider of it. It is also held that if

a certiorari came to the justices, they might proceed to set a fine,

and complete theirjudgment and it would be no contempt. If no

fine is set, and the offender is committed, B. R. cannot set the

fine, but will quash the conviction. "

There ought to be an adjudication that the person, upon whom

a fine is set, shall be committed until thefine ispaid; andthe want

ofsuch adjudication is sufficient ground to quash the conviction.

Justices ofthe peace ought to adjourn their courts to afford the

partyan opportunity oftraversing the force.

If the party tender a traverse ofthe force (which must be done

in writing, and not by a bare denialby parole) or plead three years

possession, the justice must award a venire facias to the sheriff,

whereupon a jury will be returned to try the traverse, on whose

verdictthe award ofrestitution ought to depend."

If the juryfind part of the indictment to be true, and part false,

yet if the part found to be true will warrant a restitution, it ought

to be awarded, as where they find that the entry was peaceable

and the detainer only forcible.10

Award of restitution ought not to be made in the defendant's

absence, without calling upon him to answer for himself; for it is

implied by natural justice in the construction of all laws, that no

one ought to suffer any prejudice thereby, without having first an

opportunity of defending himself.11

5. Rex v Warnnoss, Trin. 28, Geo. 2

-Sayer 142-4 Vin. Sup, 407. As those

to whom lands are delivered, under a li-

berarifacias in Pa. hold as tenants by e-

legit, the statute 21 Jac. 1 , must equally

apply to them.

6. 13 Vin. Abr. 383.

7. Rex Elwell Stra, 794- Raym,

1514-13 Vin. Abr. 384-4 Vin. Sup.

409,

8. Rex v Horde 28 Geo. 2- Sayer 176.

9. Cases Temp. Hardw. 175- Salk,

587, 588-1 Hawk. P. C. 291, § 58.

10. 1 Hawk. P. C. 291, § 59-1 Sid..

97, 99.

11. Savil 68-Aleyn. 76–1 Hawk. 291
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Further asto the form ofthe record upon these statutes, it seems

to be required generally that the entry should be laid (manufor-

ti) with a strong hand, or (cum multitudine gentium) with amul-

titude of people; but some have held that equipollent words will

be sufficient; especially if the indictment concludes (contra for

mam statuti) against the form of the statute, &c. But it is not

sufficient to say only that he entered vi et armis, whichis the com-

mon allegation in every trespass. 12 The degree of force ought to

appear on the face of the indictment.

The case ofRex v Bathurst¹³ may appear to impugn this rule

There the offence was not charged to have been committed with

a strong hand, or a multitude of people, but merely vi et armis :

It was, however, an indictment against three persons for entering

a man's dwelling house, and turning him out of possession, and

keeping him out; so that the fact itself naturally implied force. 14

An indictment for a forcible entry and detainer may be main-

tained at common law ; though they are generally brought on the

statutes ; and in an indictment grounded on the statutes, it is ne-

cessary to state the nature of the estate, because there must be

restitution. 15

It is absolutely necessary that it should appear what estate the

person expelled had in the premises ; otherwise it will be uncer-

tain whether any one of the statutes relative to forcible entries,

does extend to estates from which the expulsion was.16

An indictment may in some cases doubtless be good, at the

common law, although the conclusion be against the form of the

statute; yet it may be well questioned whether an indictment

which on the face of it appears to be framed on a statute, can be

held good as an indictment at the common law.17

In an indictment for a forcible detainer, it is necessary to al-

ledge an entry, otherwise no offence appears ; for if the party had

been in the quiet and uninterrupted possession for three years, it

would have been lawful to defend such possession with force.18

Where an indictment is removed by certiorari, B. R. may a-

ward restitution discretionally ; and will do it, unless defendant

plead very soon and take notice of trial within term.19

-2 Bac Abr. 564. Upon conviction res-

titution must be awardedforthwith . Rex

v Harris, Carth. 496 .

the whole record to designate the nature

ofthe estate or interest.

16. Rex v Wannoss Trin. 28 Geo. 2

12 Harg. Co. Lit. 257-Bac Abr. 561 -Say. 142-4 Vin. Sup.-1 Hawk. P. C.

-Style 13-2Bulst. 258-2 Roll . Rep. 282-1 Salk 260-1 Sid . 202-3 Com.

46-2 Roll Abr 80-Mod. 80 , 81 -Cro . Dig. 365.

El 461. Warner Collins, Noy, 135-

Vent 265-2 Keb. 133.

13. Say. 225-4 Vin. Sup. 407-3

Burr. 1702

14. 3 Burr 1701.

15. Rex v Bake et al. Term. 5 Geo.

III. K. B.-Bur. 1732 4 Vin. Sup. 406.

But mere informality in the expression

willnot vitiate, if sufficient appears upon

17. See Rex v Bathurst, Say. 225-

4 Vin. Sup. 407.

18. 3 Com. Dig. 366. Though it is not

necessary to alledge that the entry was

peaceable, for it shall be so intended, un-

less force be alledged.

19. Rex v Morrow, M. 9 Ed. II. B.

R. H. 174.
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When the conviction is quashed restitution must be awarded,

although the title of the party claiming restitution had expired be-

fore the conviction . The court said that they had no discretion-

ary power in such case, but were bound to award restitution on

quashing the conviction.20 In a criminal proceeding under these

statutes, title cannot be given in evidence to prevent restitution.21

The wife of the prosecutor may be examined as a witness to

prove the force.22

It is said that three years peaceable possession bars restitution

but does notjustify the offence.23

The statutes of forcible entry and detainer were made for very

wise and good purposes when the spirit of the times and the state

of society were very different from the present; they are still ben-

eficial, but in a variety of instances have been prostituted and a-

bused. Their provisions though formerly construed liberally,

should now, from the change of circumstances, receive a strict

construction. Prosecutions for this offence ought to be discourag

ed unless there is an actual force against the party in actual pos-

session.24

An action of trespass lies upon the statute 15 Rich. 2, c. 2, a-

gainst him who makes a forcible entry ; also upon 8 Hen. 6, c. 9,

against one who makes a forcible entry and detainer, actions are

usually grounded on the latter statute.

In such action the plaintiff in his declaration must recite the

statute.25 A

To this action the defendant may plead not guilty; or non est

ingressus, contra formam statutis or non expalit nec disseisivit

querentem 26

If an action be brought on the statutes offorcible entry and de-

tainer, and the defendant makes himself a title, which is found

for him, he shall be dismissed without any inquiry concerning the

force; for howsoever he may be punishable in a criminal prosecu

tion for doing what is prohibited by statute, as a contemner ofthe

laws and disturber of the peace, yet he shall not be liable to pay

any damages for it to the plaintiff whose injustice gave him the

provocation in that manner to right himself.27

20. Rex v Jones, Mich. 8 Geo. 1

Stra. 474.

21. Respub. Shryber et al. 1 Dal.

68- See 1 Burns Inst. 411.

22. ib.

蟹

23. Addison's Rep. 17. The correct

ness of this opinion is perhaps questiona-

ble. The proviso in the statute 8 H. 6,

c. 9, is, " That they who keep their pos-

sessions by force, in any lands and tene-

ments, whereofthey or their ancestors,

or they whose estate they have in such

lands and tenements, have continued their

possession in the same by the space of

three years or more, be not endamaged

by force of this statute."

This proviso is transcribed and extoll-

1.

ed in 31 Eliz. c. 11 , as it would seem in

consequence of its tendency to suppress

litigation, and the prosecution of stale

claims. Might not three years' peaceable

and uninterrupted possession then , with

more propriety, be considered an absolute

barto aprosecution under these statutes ?

24. See Respublica v Devore and

Resp. v Geo. Dixon et al. Binney's

Rep.

25. Lutw. 1548. Co. Ent. 44,b S05,b

See 1 Com. Dig. 230. How a statute

shall be recited. 5 Com Dig. 228.

26. See Cl. Ass. 34-Co. Ent. 46,a-5

Corn . Dig. 228.

27. 1 Hawk. P. C. 274, 3-3 Burr.

1698, 1731- Harg. Co. Lit. 257,a (n. 1.)
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In an action for a forcible entry there was a verdict for the

plaintiff with 201, damages. As treble damages are in this case

given by the statute 8 Hen. 6, c. 9, it was awarded by the court,

that besides the damages of20l. assessed by the jury, the plaintiff

should recover 40l. more . 28 Or the court might award a writ of

inquiry; but it is too late to apply for a writ of inquiry to assess

the damages omitted to be assessed by the jury who tried the

cause, after judgment has been entered up.??

If double or treble damages are given by statute, wherein single

damages are recoverable at the common law, the plaintiffmay re-

cover double or treble costs, as well as such double or treble da-

mages, although the statute be silent as to costs.30

The 8 H. 6, c. 9, whereby treble damages are given in the case

of a forcible entry, is silent as to costs ; yet treble costs are re-

coverable in an action upon that statute ; because single damages

were recoverable at the common law in an action for a forcible en-

wy.31

FRAUD,

50 EDWARD III. CAP. VI. A.D. 1376.

Fraudulent assurances of lands or goods, to deceive creditors,

shall be void.

ITEM, Because that divers people inherit of divers tenements,

borrowing divers goods in money or in merchandise of divers peo

ple of this realm , do give their tenements and chattels to their

friends, by collusion thereof to have the profits at their will, and

after do flee to the franchise of Westminster, of St. Martin le

grand of London, or other such privileged places, and there do

live a great time with a high countenance of another man's goods

and profits of the said tenements and chattels, till the said credi-

tors shall be bound to take a small parcel of their debt, and release

the remnant; (2) it is ordained and assented, That if it is found

that such gifts be so made by collusion, that the said creditors

shall have execution of the said tenements and chattels, as if no

such gift had been made,

28 Bro. Dam. pl . 70-Say. lawofdam.

244-see ante p. 115, 116.

29. Say. Dam. 244, see also Burnet v

Hart. East. 28 Geo. 2in B. R.

30. Say. law of costs, cap. 38, p. 228.

31. Sayer's Costs 228.



FRAUD. *245

Rast. 197-Dyer 295-Fitz. execution 38, 108. Enforced by 2 R. 2, stat. 2, ¿

33 H.7, c. 4—13 El. c. 5, which make fraudulent deeds void.

This act extends only to relief of creditors , and to such debt

ors onlyas make to sanctuaries, or other privileged places.

A man made a gift ofhis goods, with intent to defraud his cred-

itors, and yet continued the possession ofthem and took sanctuary,

and died there; now his executors having the goods were charg-

ed towards the creditors.

3 HENRY VII. CAP. IV. A.D. 1486.

All deeds ofgift made to defraud creditors shall be void

ITEM, That where often times deeds ofgift ofgoods and chat-

tels have been made, to the intent to defraud their creditors of

their duties, and that the person or persons that maketh the said

deed ofgift goeth to sanctuary, or other places priviledged, and

occupieth and liveth with the said goods and chattels, their credi-

tors being unpaid : ( 2) it is ordained, enacted, and established, by

the assent ofthe lords spiritual and temporal, and at the request

of the commons in the said parliament assembled, and by authori-

ty of the same, That all deeds of gift of goods and chattels made

or to be made oftrust, to the use of that person or persons that

made the same deed of gift, be void and of none effect.

50 Ed. 3, e. 6—2 R. 2, st 2, č. 3. Enforced by 13 El. c. 5, which is made per

petual by 29 El. c. 5, and see farther 27 El. c. 4, which is made perpetual by 3

. c. 18, § 32. Also 29 Car. 2, c. 3, and 3 W. & M, c. 14.

13 ELIZABETH, CAP. V. A.D. 1570.

An act against fraudulent deeds, alienations, &c.

FOR the avoiding and abolishing of feigned, covinous and frau-

dulent feoffments, gifts, grants, alienations, conveyances, bonds,

suits, judgments and executions, as well of lands and tenements

as of goods and chattels,,more commonly used and practised in

these days than hath been seen or heard of heretofore : (2) which

feoffments, gifts, grants, alienations, conveyances , bonds, suits,
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judgments and executions, have been and are devised and cou-

trived of malice, fraud, covin, collusion or guile, to the end, pur-

pose and interest, to delay, hinder or defraud creditors and others

of their just and lawful actions, suits, debts, accounts, damages,

penalties, forfeitures, heriots, mortuaries and reliefs , not only to

the let or hinderance ofthe due course and execution of law and

justice, but also to the overthrow of all true and plain dealing,

bargaining and chevisance between man and man, without the

which no commonwealth or civil society can be maintained or con-

tinued:

II. Be it therefore declared, ordained and enacted by the au-

thority of this present parliament, That all and every feoffment,

gift, grant, alienation, bargain and coveyance oflands, tenements,

hereditaments, goods and chattels, or of any of them, or of any

lease, rent, common or other profit or charge out ofthe same lands,

tenements, hereditaments, goods and chattels, or any ofthem, by

writing or otherwise ; (2) and all and every bond, suit, judgment

and execution, at any time had or made sithence the beginning of

the queen's majesty's reign that now is, or at any time hereafter

to be had or made, ( 3) to or for any intent or purpose before de-

clared and expressed, shall be from henceforth deemed and taken

(only as against that person or persons, his or their heirs, succes-

sors, executors, administrators and assigns, and every ofthem,

whose actions, suits, debts, accounts, damages, penalties, forfeit-

ures, heriots, mortuaries and reliefs, by such guileful , covinous or

fraudulent devices and practices, as is aforesaid , are, shall or

might be in any ways disturbed, hindred , delayed or defrauded) to

be clearly and utterly void, frustrate and of none effect; any pre-

tence, colour, feigned consideration, expressing of use, or any oth-

er matter or thing to the contrary notwithstanding.

III. And be it further enacted by the authority aforesaid , That

all and every the parties to such feigned , covinous or fraudulent

feoffment,gift, grant, alienation , bargain, conveyance , bonds , suits,

judgments, executions and other things before expressed, and be-

ing privy and knowing of the same, or any of them; (2) which at

any time after the tenth day of June next coming shall wittingly

and willingly put in ure, avow, maintain, justify or defend the

same, or any of them, as true, simple, and done, had ormade bona

fide and upon good consideration ; ( 3) or shall aliene or assign
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any the lands, tenements, goods, leases or other things before men

tioned, to him or them conveyed as is aforesaid, or any part there-

of; (4) shall incur the penalty and forfeiture of one year's value of

thesaid lands, tenements and hereditaments, leases, rents, commons

or other profits, of or out of the same ; (5) and the whole value of

the said goods and chattels ; (6) and also so much moneys as are

or shall be contained in any such covinous and feigned bond; (7)

the one moiety whereof to be to the queen's majesty,her heirs and

successors, and the other moiety to the party or parties grieved by

such feigned and fraudulent feoffment, gift, grant, alienation , bar-

gain, conveyance, bonds, suits , judgments, executions, leases,

Pents, commons, profits, charges and other things aforesaid, to be

recovered in any ofthe queen's courts of record by action of debt,

bill, plaint or information, wherein no essoin, protection or wager

oflaw shall be admitted for the defendant or defendants ; ( 8) and

also being thereof lawfully convicted , shall suffer imprisonment

for one halfyear without bail or mainprise.

IV. Provided always, and be it further enacted bythe authority

aforesaid, That whereas sundry common recoveries oflands, ten-

ements and hereditaments have heretofore been had, and hereaf-

ter may be had against tenant in tail, or other tenant of the free-

hold, the reversion or remainder, or the right of reversion or re-

mainder, then being in any other person or persons ; (2) that eve-

ry such common recovery heretofore had, and hereafter to be had,

ofany lands, tenements or hereditaments, shall as touching such

person and persons which then had any remainder or reversion,

or right of remainder or reversion, and against the heirs of every

of them, stand, remain and be of such like force and effect, and of

none other, as the same should have been if this act had never

been had or made.

V. Provided always, and be it further enacted by the authority

aforesaid, That this act, or any thing therein contained, shall not

extend to make void any estate or conveyance, by reason whereof

any person or persons shall use any voucher in any writ offorme-

don, now depending or hereafter to be depending, but that all and

every such vouchers in any writ of formedon shall stand and be

in like force and effect, as if this act had never been had or made

any thing before in this act contained to the contrary notwith-

standing.

N R
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VI. Provided also, and be it enacted bythe authority aforesaid,

That this actor any thingtherein contained, shall not extend to any

estate or interest in lands, tenements, hereditaments, leases, rents,

commons, profits , goods or chattels, had, made, conveyed or assur

ed, or hereafter to be had, made, conveyed or assured, which es

tate or interest is or shall be upon good consideration and bona

fide lawfully conveyed or assured to any person orpersons, orbo-

dies politick or corporate, not having at the time of such convey-

ance or assurance to them made, any manner of notice or know-

ledge of such covin, fraud or collusion as is aforesaid; any thing

before mentioned to the contrary hereof notwithstanding.

VII. This act to endure unto the end ofthe first session ofthe

next parliament. 50 Ed. 3, c. 6—2 R. 2, stat. 2, c. 3—3 H. 7, c.

4-made perpetual by 29 Eliz. c. 5. See 27 Eliz. c. 4.

3 H. 7, c. 4. Fraudulent deeds made to avoid the debts of others shall be void,

and the penalties of the parties to such fraudulent assurances 2 Bulst. 218. All

fraudulent conveyances made to avoid the debt or duty of others shall be void. Rast.

227-27El c. 4-2 Leon. 9, 223-2 Roll. 493- Latch. 222-Dyer 295, 351-3 Co.

80-5 Co. 60-8 Co 171-9 Co. 108-10 Co. 56-Co. Lit. 76 ,a- 1 Leon. 47, 308-

Hob. 72-Cro. El. 810-Bac. v. 2, 601-Vin. v. 13, 533. The forfeitures ofthe par-

ties to fraudulent deeds. Co. pla. 162-Hob. 166-Dyer 351-Cro. El. 645-Cro.

Jac. 270. See farther provisions against fraudulent conveyances, 29 Car. 2, c. 3,

and W.&M, c. 14.

* 27 ELIZABETH, CAP. IV. A.D. 1585.

An act against covinous and fraudulent conveyances.

FORASMUCH as not only the queen's most excellent majesty,

but also divers of her highness good and loving subjects, and bo-

dies politick and corporate, after conveyances obtained or to be

obtained, and purchases made or to be made, of lands, tenements,

leases , estates and hereditaments, for money or other good con-

siderations, may have, incur and receive great loss and prejudice

by reason of fraudulent and covinous conveyances, estates, gifts,

grants, charges and limitations ofuses heretofore made or hereaf-

ter to be made, of, in or out of lands, tenements or hereditaments .

so purchased or to be purchased ; (2) which said gifts, grants,

charges, estates, uses and conveyances were, or hereafter shall

be, meant and intended by the parties that so make the same to
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be fraudulent and covinous, of purpose and intent to deceive such

as have purchased or shall purchase the same; ( 3) or else by the se-

cret intent ofthe parties the same be to their own proper use, and

at their free disposition, (4) coloured nevertheless by a feigned

countenance and shew of words and sentences, as though the same

were made bona fide, for good causes, and upon just and lawful

considerations:

II. For remedy of which inconveniences, and for the avoiding

ofsuch fraudulent, feigned and covinous conveyances, gifts, grants,

charges, uses and estates, and for the maintenance of upright and

just dealing in the purchasing of lands, tenements and heredita

ments; (2) Be it ordained and enacted by the authority of this

present parliament, that all and every conveyance, grant, charge,

lease, estate, incumbrance and limitation ofuse or uses, of, in or

out of any lands, tenements or other hereditaments whatsoever,

had or made any time heretofore sithence the beginning of the

queen's majesty's reign that now is, or at any time hereafter to be

had or made, for the intent and of purpose to defraud and deceive

such person or persons, bodies politick or corporate, as have pur-

chased or shall afterwards purchase in fee-simple, fee-tail, for life,

lives or years, the same lands, tenements and hereditaments, orany

part or parcel thereof, or formerly conveyed, granted, leased,

charged, incumbered or limited in use ; (S) or to defraud and de-

ceive such as have or shall purchase any rent, profit or commodi

ty in or out ofthe same or any part thereof, (4) shall be deemed

and taken only as against that person or persons, bodies politick

and corporate, his and their heirs , successors, executors, adminis-

trators and assigns, and against all and every other person and

persons lawfully having or claiming by, from or under them, or

any ofthem, which have purchased or shall hereafter so purchase

for money or other good consideration , the same lands, tenements

or hereditaments, or any part or parcel thereof, or any rent, prof-

it or commodity in or out ofthe same, to be utterly void, frustrate

and ofnone effect ; (5) anypretence, colour, feigned consideration ,

er expressing of any use or uses to the contrary notwithstanding.

III. And be it further enacted by the authority aforesaid , That

all and every the parties to such feigned, covinous and fraudulent

gifts, grants, leases, charges or conveyances before expressed, or

being privy and knowing of the same or any of them, which after
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the twentieth day of April next coming shall wittingly and will

ingly put in ure, avow, maintain , justify or defend the same or

any of them, as true , simple, and done, had or made, bona fide, or

upon good consideration , to the disturbance or hindrance of the

said purchaser or purchasers, lessees or grantees, or of or to the

disturbance or hindrance of their heirs, successors, executors, ad-

ministrators or assigns, or such as have or shall lawfully claim any

thingby, from or under them or any ofthem, shall incur the pen-

alty and forfeiture of one year's value ofthe said lands, tenements.

and hereditaments so purchased or charged ; (2) the one moiety

whereofto be to the queen's majesty, herheirs and successors, and

the other moiety to the party or parties grieved by such feigned and

fraudulent gift, grant, lease, conveyance, incumbrance or limita-

tion of use, to be recovered in any of the queen's courts of record,

by action of debt, bill, plaint or information, wherein no essoin,

protection or wager of law shall be admitted for the defendant or

defendants ; ( 3) and also being thereof lawfully convicted , shall

suffer imprisonment for one half year without bail or mainprize.

IV. Provided also, and be it enacted by the authority aforesaid,

That this act or any thing therein contained shall not extend or bé

construed to impeach, defeat, make void or frustrate any convey

ance, assignment of lease, assurance, grant, charge, lease, estate,

interest or limitation of use or uses, of, in, to or out of any lands,

tenements or hereditaments heretofore at any time had or made,

or hereafter to be had or made, upon or for good consideration and

bona fide to any person or persons, bodies politick or corporate ;

any thing before mentioned to the contrary hereof notwithstand

ing.

V. And be it further enacted by the authority aforesaid , That

ifany person or persons have heretofore sithence the beginning of

the queen's majesty's reign that now is, made or hereafter shall

make any conveyance, gift, grant, demise, charge, limitation of

use or uses, or assurance of, in or out of any lands, tenements or

hereditaments, with any clause, provision, article or condition of

revocation, determination or alteration, at his or their will or

pleasure, of such conveyance, assurance, grants, limitations ofuses

or estates, of, in or out of the said lands, tenements or heredita-

ments, or of, in or out of any part or parcel of them, contained or
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mentioned in any writing, deed or indenture of such assurance,

conveyance, grant or gift ; ( 2) and after such conveyance, grant,

gift, demise, charge, limitation of uses or assurance so made or

had, shall or do bargain, sell, demise, grant, convey or charge the

same lands, tenements or hereditaments, or any part or parcel

thereof, to any person or persons, bodies politick and corporate,

for money or other good consideration paid or given ( the said first

conveyance, assurance, gift, grant, demise, charge or limitation,

not by him or them revoked , made void or altered, according to

the power and authority reserved or expressed unto him or them

in and by the said secret conveyance, assurance, gift or grant,)

( 3) That then the said former conveyance, assurance, gift, demise

and grant, as touching the said lands, tenements and heredita-

ments, so after bargained, sold, conveyed, demised or charged a-

gainst the said bargainees, vendees, lessees, grantees and every of

them, their heirs, successors, executors, administrators and assigns,

and against all and every person and persons which have, shall or

may lawfully claim any thing, by, from or under them or any of

them, shall be deemed, taken and adjudged to be void, frustrate ,

and of none effect, by virtue and force of this present act.

VI. Provided nevertheless, That no lawful mortgage made or

tobemadebonafide, and without fraud or covin , upongood consider-

ation, shall be impeached or impaired by force of this act, but shall

stand in the like force and effect as the same should have done if

this act had never been had nor made; any thing in this act to the

contrary in anywise notwithstanding.

13 El. c 5-50 Ed. 3, c . 6-2 R. 2, st. 2, c. 3-3 H. 7, c. 4. Fraudulent convey-

ances made to deceive purchasers shail be void. Moor 602 pl. 833, 615 pl. 843-1

Roll , 167-Lane 47-Bridgm . 22-Goldsb. 8 pl . 11-3 Co. 80-5 Co. 60-6 Co. 72-

11 Co. 74-Cro. El. 44-Co. Jac. 168- Vin. v. 13, 526-Coke Entr. 677-Hob. 166.

Conveyances made upon good considerations, and bona fide. Goldsb. 118 pl. 2-2
Roll . 305-3 Co. 83. Lands first conveyed with condition of revocation, or altera-

tion , and after sold for money or other good consideration. Cro. Jac. 180. Further

provisions concerningfraudulent conveyances, see 29 Car! 2, c. 3, and 3 WF. & M.

c. 14.

All deceitful practices, in defrauding or endeavouring to de-

fraud another of his known right, by means ofsome artful devise,

contrary to the plain rules of common honesty, are condemned by

the common law; and are punishable according to the heinousness

of the offence,¹

17 2 Bac. Abr. 594.
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It is a rule of the common law that a wrongful manner of exe-

cuting a thing shall avoid a matter that might have been executed

lawfully. As if a man who hath title andjust cause of action to

certain lands, by covin causes another to oust the tenant of the

land to the intent that he may recover them of such disseisor ;

and he recovers accordingly against him by an action tried, yet

he shall not be remitted to his ancient right, but is of the estate of

him who committed the ouster.3

In respect to frauds in contracts and dealings, the common law

subjects the wrongdoer in several instances to an action on the

case; as ifa person having the possession of goods sells them to

another, affirming them tobe his own, when in truth they are the

property ofanother, an action on the case lies.*

The statute 3 Henry 7, c. 4, enacts that all deeds of gifts of

goods and chattels made in trust to the use ofthe grantor, to de-

fraud creditors, shall be void. Ageneral deed ofgift of all his

goods is suspicious to be done upon fraud to deceive creditors."

Such a deed ofgift made to prevent the taking of the goods in ex-

ecution is void against creditors ; but against himself, his execu-

tors or administrators, or any man to whom he shall Convey them

it is good."

The 13 Eliz. c. 5, relates to creditors only, and the 27 Eliz.

c. 4, to purchasers. These statutes cannot receive too liberal a

construction or be too much extended in suppression of fraud.-

The principles and rules of the common lawhowever, as now uni-

versally known and understood, are so strong against fraud in ev-

ery shape, that the common law would have obtained every end

proposed by these statutes ."

8

Bythe 15 Eliz. c. 5, “ no act whatever, done to defraud a cred-

itor or creditors shall be of any effect against such creditor or

creditors." Yet such a construction is not to be made in support

of creditors, as will make third persons sufferers. Therefore the

statute does not militate against any transaction bona fide, and

where there is no imagination of fraud. And so is the common

law. But if the transaction be not bona fide the circumstance

of its being done for a valuable consideration alone will not take it

out of the statute. Thus whenthe possession was actually chang

ed; yet it being done for the purpose of defeating creditors, the

transaction has been held fraudulent, and therefore void. In one

case where there had been a decree in chancery and a sequestra-

tion: A person with a knowledge of the decree, bought the house

and goods belonging to the defendant, and gave a full price for

them. The court said that the purchase being with a manifest

view to defeat the creditor, was fraudulent, and therefore void,

2. Co. Lit. 35.

3. Co. Lit. 557.b

4. Cro. Jac. 474. See 1 Com. Dig. tit.

"Action uponthe case for a deceit."

5. Bacon's use of the law 62-3 Rep.

81. Trvine case.

6. Bacon's use ofthe law 62-Cro. El

445.

7. P. Ld. Mansfield. Cadogan Ker-

net, Esq. et al. Cowper 434

8. ib.
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hotwithstanding a valuable consideration . So if a man knowing

of a judgment and execution, and with a view to defeat it, pur-

chases the debtors goods, it is void ; because the purpose is ini-

quitous. It is assisting one man to cheat another, which the law

will never allow.

There are many things which are considered as circumstances

offraud. The statute says not a word about possession ; but the

law says, if after a sale of goods, the vendor continue in posses-

sion, and appear as the owner, it is evidence of fraud ; because

goods pass by delivery, 10

According to Twyne's case¹¹ several circumstances are enu

merated as signs and marks of fraud.

1. A gift being general of all a man's goods without exception

of apparel, or any thing of necessity.-For it is said quod dolosus

versatur ingeneralibus.

2. Making such a transfer during the pendency ofa suit against

the donor.

3. The original owners continuing in possession is a fixed and

undoubted character of a fraudulent conveyance, because the pos-

session is the only indicium of the property of a chattel.12

4. Secrecy is also a badge of fraud; et dona clandestina sunt

semper suspiciosa.

It is also considered a circumstance indicating fraud, that an un-

usual clause was inserted in the deed avering that it was honestly

and truly made, and bona fide.13

The words "good consideration" inthe statute mean a valuable

consideration.14 Fraud ought to be at the beginning; for subse-

quent fraud will not make a conveyance to be fraudulent. 15

Yet a deed not at first fraudulent may afterwards become so by

being concealed, or not pursued; by which means creditors are

drawn in to lend money.
16

A father makes a secret conveyance to his daughter, not intend-

ing to give her the estate, but as a means to avoid being sheriff of

London: he keeps possession ofthe estate, and pays the usual

fine to be excused being sheriff-held that the conveyance had no

effect.17

Though a manbe arrested by due process, yet if he is induced

9. P. Ld. Mansfield. Cadoganv Ken-

net,Esq. et al. Cowper 434.

10. 3 Co. 80. Twine's case.

638-2 Bac. Abr. 604.

Moore

11. 3 Co. 81. Thoughthis is a Star-

chamber case, the doctrine laid down in

it is faily sanctioned in subsequent deci-

sions. See Cowper 434-13 Vin. Abr.

555.

12. 13 Vin. Abr. 516-2 Vern. 262-5

Co. 60-Ch. Prec. 287. Bucknal v

Royston. The original owners continu-

ing in possession is not always an indica-

tion of fraud : such continuance of the

possession may be consistent with the sale,

as where goods are sold deliverable at a

future day. So of a trust- see Cowper

432.

13. Clausule inconsueta semper indu-

cuntsuspicionem.

14. 3Co. 81 .

15. 2 Balst.

King's time.

Dews v Brand.

16. Vern. 262.

17. Amb. 264.

Vin . Sup. 433.4

226- Sel . Ch . Ca. in Ld.

Pasch.- 11 Geo. 1.-6

Holford v Holford.

Birch v Blageane.
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thereby to execute a conveyance which never was in contemplation

before; chancery will relieve . 18

J

A conveyance obtained from persons uninformed of their rights ;

will be set aside although there be no actual fraud or imposition. 9

Courts of equity and courts oflaw have a concurrent jurisdic-

tion to suppress and relieve against fraud ; but the interposition of

the former is often necessary for the better investigation of truth,

and to give more complete redress.20

A. articles for the purchase of B's estate, pretending he bought

it for one whom B was desirous to oblige, and by that means got

the estate at an undervalue ; whereas in truth he bought it for a-

nother person : equity will not decree an execution of these arti

cles.21

29 CHARLES II. CAP. III. A.D. 1676piso

To be

An actfor prevention offrauds and perjuries.

FORthe prevention of many fraudulent practices , which are

commonly endeavoured to be upheld by perjury and subornation of

perjury; (2) Be it enacted by the king's most excellent majesty,

by and with the advice and consent of the lords spiritual and tem-

poral, and the commons, in this present parliament assembled, and

by authority of the same, That from and after the four and twen-

tieth day of June, which shall be in the year of our lord one thou-

sand six hundred and seventy-seven, all leases, estates, interests

offreehold, or terms of years, or any uncertain interest of, in , to

or out of any messuages, manors, lands, tenements or heredita-

ments, made or created by livery and seisin only, or by pàrol , and

not put in writing, and signed by theparties so making or creating

the same, or their agents thereunto lawfully authorised by writing,

shall have the force and effect of leases or estates at will only,

and shall not either in law or equity be deemed or taken to have

any other or greater force or effect ; any consideration for making

any such parol leases or estates, or any former law or usage, to

the contrary notwithstanding.

18. 1 Atk. 409. Nichols v Nichols.

Evans19. 2 Bro. 150-March 1787.

Lewilly'n.

20. 1 Burr. 369, Bright v Egnoui

1 Black. Com. 451-2 Veg. p. 295.-

Bates v Graves.
1

v
21. Vern. 227. Philips D. ofBucks.
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II. Except nevertheless all leases not exceeding the term of

three years from the making thereof, whereupon the rent reserved

to the landlord, during such term, shall amount unto two-third

parts at the least, of the full improved value of the thing demised .

III. And moreover, that no leases, estates or interests, either of

freehold, or term of years, or any uncertain interest, not being

copyhold or customary interest, of, in, to or out of any messuages,

manors, lands, tenements or hereditaments , shall at any time after

the said four and twentieth day of June be assigned , granted or

surrendered, unless it be by deed or note in writing, signedbythe

party so assigning, granting or surrendering the same, or their a-

gents thereunto lawfully authorized by writing, or by act and op-

eration oflaw.

IV. And be it further enacted by the authority aforesaid, That

from and after the said four and twentieth day of June, no action

shall be brought whereby to charge any executor or administrator

upon any special promise, to answer damages out of his own es-

tate ; (2) or whereby to charge the defendant upon any special

promise to answer for the debt, default or miscarriages of another

person; (S) or to charge any person upon any agreement made

upon consideration of marriage ; (4) or upon any contract or sale

of lands, tenements or hereditaments, or any interest in or con-

eerning them ; (5) or upon any agreement that is not to be per-

formed within the space of one year from the making thereof; (6)

unless the agreement upon which such action shall be brought, or

some memorandum or note thereof shall be in writing, and signed

by the party to be charged therewith, or some other person there-

unto by him lawfully authorized.

V. And be it further enacted by the authority aforesaid, That

from and after the said four and twentieth day of June all devises

and bequests of any lands or testaments, deviseable either by

force of the statute of wills, or by this statute, or by force ofthe

custom of Kent, or the custom of any borough, or any other par-

ticular custom , shall be in writing, and signed by the party so de-

vising the same, or by some other person in his presence and by

his express directions, and shall be attested and subscribed in the

presence of the said devisor by three or four credible witnesses, or

else they shall be utterly void and of none effect.

'S S
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VI. And moreover, no devise in writing of lands , tenements or

hereditaments, nor any clause thereof, shall at any time after the

said four and twentieth day of June be revocable, otherwise than

by some other will or codicil in writing, or other writing declaring

the same, or by burning, cancelling, tearing or obliterating the

same by the testator himself, or in his presence and by his direc-

tions and consent; (2) but all devises and bequests of lands and

tenements shall remain and continue in force, until the same be

burnt, cancelled, torn and obliterated by the testator, or his

directions , in manner aforesaid , or unless the same be altered by

some other will or codicil in writing, or other writing of the devi-

sor signed in the presence of three or four witnesses, declaring

the same; any former law or usage to the contrary notwithstand-

ing.

VII. And be it further enacted by the authority aforesaid , That

from and after the said four and twentieth day of June all decla-

rations or creations of trusts or confidences of any lands, tene-

ment or hereditaments, shall be manifested and proved by some

writing signed by the party who is by law enabled to declare such

trust, or by his last will in writing, or else they shall be utterly

void and of none effect.

VIII. Provided always, That where any conveyance shall be

made of any lands or tenements by which a trust or confidence

shall or may arise or result bythe implication or construction of

law, or be transferred or extinguished by anact or operation oflaw,

then and in every such case, such trust or confidence shall be of

the like force and effect as the same would have been if this stat-

ute had not been made ; any thing herein before contained to the

contrary notwithstanding.

IX. Andbe it further enacted, That all grants and assignments

of any trusts or confidence shall likewise be in writing, signed by

the party granting or assigning the same, or by such last will or

devise, or else shall likewise be utterly void and of none effect.

X. And be it further enacted by the authority aforesaid, That

from and after the said four and twentieth day of June it shall and

may be lawful for every sheriff or other officer to whom any writ

or precept is or shall be directed, at the suit of any person or per-

sons, of, for and upon anyjudgment, statute or recognizance here-

after to be made or had, to do, make and deliver execution unto
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the party in that behalf, suing of all such lands, tenements, recto-

ries, tithes, rents and hereditaments, as any other person or per-

sons be in any manner of wise seised or possessed, or hereafter

shall be seised or possessed, in trust for him against whom execu-

tion is so sued, like as the sheriff or other officer might or ought

have done, if the said party against whom execution hereafter shall

be so sued, had been seised of such lands, tenements, rectories,

tithes, rents or other hereditaments of such estate as they be seis-

ed ofin trust for him at the time ofthe said execution sued ; ( 2)

which lands, tenements, rectories, tithes, rents and other heredita-

ments, by force and virtue of such execution, shall accordingly be

heid or enjoyed, freed and discharged from all incumbrances of

such person or persons as shall be so seised or possessed in trust

for the person against whom such execution shall be sued ; (5 ) and

ifany cestuy que trust hereafter shall die, leaving a trust in fee-

simple to descend to his heir, there and in every such case such

trust shall be deemed and taken , and is hereby declared to be, as-

sets by descent, and the heir shall be liable to and chargeable with

the obligation of his ancestors for and by reason of such assets, as

fully and amply as he might or ought to have been, if the estate in

law had descended to him in possession in like manner as the trust

descended; any law, custom or usage to the contrary in anywise

notwithstanding.

XI. Provided always, That no heir that shall become chargeable

by reason ofany estate or trust made assets in his hands by this

law, shall by reason of any kind of plea or confession of the ac-

tion, or sufferingjudgment by nient de dire, or any other matter,

be chargeable to pay the condemnation out of his own estate; (2)

but execution shall be sued of the whole estate so made assets in

his hands by descent, in whose hands soever it shall come after

the writ purchased, in the same manner as it is to be atand by the

common law, where the heir at law pleading a true plea, judgment

is prayed against him thereupon; any thing in this present act

contained to the contrary notwithstanding.

XII. Andforthe amendment ofthe law inthe particulars follow-

ing, (2) Be it further enacted bythe authority aforesaid, That from

henceforth any estate pur auter vie, shall be deviseable by a will

in writing, signed by the party se deviseing the same, or by some

other person in his presence and by his express directions, attest-
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ed and subscribed in the presence of the devisor by three or more

witnesses ; (3) and if no such devise thereof be made, the same

shall be chargeable in the hands of the heir, if it shall come to him

by reason of a special occupancy, or assets by descent, as in case

oflands in fee-simple; (4) and in case there be no special occu-

pant thereof, it shall go to the executors or administrators of the

party that had the estate thereof, by virtue the grant, and shall be

assets in their hands.

XIII. And whereas it hath been found mischievous, That judg

mentsin the king's courts at Westminster do many times relate to

the first day of the term whereof they are entered, or to the day of

the return of the original, or filing the bail, and bind the defend-

ants lands from that time, although in truth they were acknowl-

edged or suffered and signed in the vacation-time after the said

term, whereby many times purchasers find themselves aggrieved.

XIV. Be it enacted by the authority aforesaid, That from and

after the said four and twentieth day of June any judge or officer

ofany ofhis majesty's courts at Westminster, that shall sign any

judgments, shall at the signing of the same, without fee for do-

ing the same, set down the day of the month and year of his so

doing, upon the paper book, docket or record which he shall sign ;

which day ofthe month and year shall be also entered upon the

margent ofthe roll of the record where the said judgment shall be

entered.

XV. And be it enacted, That such judgments as against pur-

chasers bona fide for valuable consideration of lands, tenements or

hereditaments to be charged thereby, shall in consideration oflaw

be judgments only from such time as they shall be so signed , and

shall not relate to the first day of the term whereof they are enter-

ed, or the day ofthe return of the original or filing the bail ; any

law, usage or course of any court to the contrary notwithstanding.

XVI. And be it further enacted bythe authority aforesaid, That

from and after the said four and twentieth day of June no writ of

fieri facias or other writ of execution shall bind the property of

the goods against whom such writ of execution is sued forth, but

fromthe time that such writ shall be delivered to the sheriff, un-

der-sheriff or coróners, to be executed : and for the better manifes-

tation of the said time, the sheriff, under-sheriff and coroners, their



FRAUD. 309

duputies and agents, shall upon the receipt ofany such writ, (with-

out fee for doing the same) endorse upon the back thereof the day

of the month and year whereon he or they receive the same.

XVII. And be it further enacted by the authority aforesaid,

That from and after the said four and twentieth day of June no

contract for the sale of any goods, wares and merchandizes, for the

price of ten pounds sterling or upwards, shall be allowed to be

good, except the buyer shall accept part of the goods so sold, and

actually receive the same, or give something in earnest to bind the

bargain, or in part of payment, or that some note or memorandum

in writing of the said bargain be made and signed by the parties to

be charged by such contract, or their agents thereunto lawfully au-

thorised.

XVIII. And be it further enacted by the authority aforesaid,

That the day of the month and the year of the enrolment ofthe re-

cognizances shall be set down in the margent of the roll where

the said recognizances are enrolled; (2) and that from and after

the said four and twentieth day of June no recognizance shall bind

any lands, tenements or hereditaments in the hands of any pur-

chaser bona fide and for valuable consideration, but from the time

of such enrolment ; any law, usage or course of any court to the

contrary in any wise notwithstanding.

XIX. And for prevention of fraudulent practises in setting up

nuncupative wills, which have been the occasion ofmuch perjury ;

(2) Be it enacted by the authority aforesaid, That from and after

the aforesaid four and twentieth day of June no nuncupative will

shall be good, where the estate thereby bequeathed shall exceed

the value of thirty pounds, that is not proved by the oaths ofthree

witnesses (atthe least) that were present at the making thereof; (5)

nór unless it be proved that the testator at the time of pronounc-

ing the same, did bid the persons present, or some of them, bear

witness, that such was his will, or to that effect ; (4) nor unless

such nuncupative will were made in the time of the last sickness

of the deceased , and in the house of his or her habitation or dwell-

ing, or where he or she hath been resident for the space often days

or more next before the making of such will , except where such

person was surprised or taken sick, being from his own house, and

died before he returned to the place of his orher dwelling.
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XX. And be it further enacted, That after six months passed

after the speaking of the pretended testamentary words, no testi

mony shall be received to prove any will nuncupative, except the

said testimony, or the substance thereof were committed to writ-

ing within six days after the making of the said will per

" XXI. And be it further enacted, That no letters testamentary

or probate of any nuncupative will shall pass the seal ofany court,

till fourteen days at the least after the decease of the testator be

fully expired ; ( 2) nor shall any nuncupative will be at any time

received to be proved, unless process have first issued to call in

the widow, or next of kindred to the deceased, to the end they

may contest the same, ifthey please.

XXII. Andbe it further enacted, That no will in writing con-

cerning any goods or chattels, or personal estate, shall be repeal-

ed, nor shall any clause, devise or bequest therein, be altered or

changed by any words, or will by word of mouth only, except the

same be in the life of the testator committed to writing, and after

the writing thereof read unto the testator, and allowedbyhim, and

proved to be so done by three witnesses at the least.

XXIII. Provided always, That notwithstanding this act, any

soldier being in actual military service or any mariner or seaman

being at sea, may dispose of his moveables, wages and personal es-

tate, as he or they might have done before the making of this act.

XXIV. And it is hereby declared, That nothingin this act shall

extend to alter or change the jurisdiction or right of probate of

wills concerning personal estates, but that the prerogative court

of the archbishop of Canterbury and other ecclesiastical courts,

and other courts having right to the probate of such wills, shall re-

tain the same right and power as they had before, in every res-

pect; subject nevertheless to the rules and directions of this act.

XXV. And for the explaining ofone act of this present parlia-

ment, entitled, An act for the better settling of intestates estates ;

(2) Be it declared by the authority aforesaid , That neither the said

act, nor any thing therein contained, shall be construed to extend

to the estates of feme coverts that shall die intestate , but that their

husbands may demand and have administration of their rights,

credits, and other personal estates, and recover and enjoy the

same, as they might have done before the making of the said act.

Made perpetual by 1 Jac. 2, c. 17, sec . 5.]
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1 Roll. Abr. 24-2 Leo. 227-2 Show, 16- Skinn. 142, 143–2 Mod. 310-2 Vent.

$61 , 362-3 Leo. 65 , 66-1 Salk. 280. Devises of lands shall be in writing, and at-

tested by three or four witnesses. 3 Leo. 85- Carthew 35, 514-3 Mod. 218, 362.

Howthe same shall be revocable, 3 Mod. 260. All declarations or creations oftrusts

shail be in writing. Explained by 4 Ann. c. 16, § 15. Trusts arising, transferred or

extinguished by implication of law, are excepted. Trusts shallbe assets in the hands

ofheirs. 2 Vern. 248, c. 232. Estates per auter vie shall be deviseable. 14 Geo.

2, c. 20,9nd where there is nospant, shall go to the executors.

464-2 Vern. 719, &Carthew Writs of execution shall bind the

property of the goods but from the time of the delivery to the officer. 1 Salk. 320

arthew 4191 Mod. 188-2 Kel, 257. Contracts for sales of goods for ten

pounds or more. Hume. Hist. lib. 39, § 25. Nuncupative wills- Explained by

Ann. c . 16, § 14- Ray. 334-23 & 23 Cap. II c. 10. Husbands not compellable to

makedistribution of the personal estates of their wives, 1 Mod. 231 .

The statute 29 Car. I. c. 3, does not extend to Pennsylvania.22

But our act of the 21st March, 1772,2 is in part copied from it.

The first section ofthe act is in substance the same with the three

first sections of the statute of Charles II, and the second, third,

fourth and, fifth sections of the act of assembly correspond with

the 14th, 15th, 16th and 25th sections of the statute of Charles.

The utility of inserting in a work of this kind the whole of this

important statute is obvious.
"

The statute of Charles as well as the act of assemblywere made

to prevent frauds as well as perjuries. They should be constru-

ed liberally and beneficially expounded for the suppression of

cheats and wrongs, 24

T

GOAL DELIVERY.

* 4 EDWARD III. CAP. II. A.D. 1550.(c

The authority ofjustices of assise, goal delivery and ofthe peace,

(6) And the justices assigned to deliver the goals shall have

power to deliver the same goals of those that shall be indicted be-

fore the keepers of the peace; (7) and that the said keepers shall

send their indictments before the justices and they shall have pow-

er to enquire of sheriffs, goalers, and other, in whose ward such in-

dicted persons shall be, if they make deliverance, or let to main-

prize any so indicted , which be not mainpernable, and to punish

the said sheriffs, goalers, and others, if they do any thing against

this act.

22. 1 Dallas' Rep. 1 .
23. 1 St. Laws. Sm. Ed. 589.

24. Barnardect. Cha. Ca 389-1 Dal.

Rep. 427. For observations on this stat-

ute and references to decisions under it,

the reader is refered to the APPENDIX.

c) "Only those parts of this statute

are in force which are distinguished by

the numbers 6 and 7." Report of the

Judges. T
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52 HENRY III. CAP. XVII. A.D. 1267.

The authority and duty of guardians in socage.

?

It is provided, That if land holden in socage be in the custody

of the friends of the heir, because the heir is within age, the guar-

dians shall make no waste, nor sale, nor any destruction of the

same inheritance; but safely shall keep it to the use of the said

heir , so that when he cometh to his lawful age, they shall answerto

him for the issues of the said inheritance byalawful accompt, sav-

ingto thesameguardians their reasonable costs. (2) Neither shall

the said guardians give or sell the marriage of such an heir, but to

the advantage of the aforesaid heir; ( 3) but the next friends which

had the ward, for all that time that writs ofimpleadingdid not lie,

shall have such wardship unto the advantage of the heir, as is said

before, without waste, sale, or destruction making.

Fitz. Waste. 1 , 9, 100, 107-Fitz. Present. 10-Fitz. Brief. 847-Fitz. Guard.

159, 166-Plowd . 293-Fitz. Aecompt 35, 59, 60, 77 , 107—Co. Lit. 87,a-Co. Ent.

47-2 Inst. 135-Rast. 21. See 28 Ed, 1, st. 1 , where lands in socage descend on

the part ofthe mother, the guardianship belongs to the next ofkin on the part of

the father; and 12 Car II. c. 24, givingpower to the father to dispose ofthe ward-

ship ofhis child by will.

* 12 CHARLES II. CAP. XXIV. A.D. 1660.(D

An act for taking away the courts of wards and liveries and ten-

ures in capite, and by knights-service, and purveyance, and for

settling a revenue upon his majesty in lieu thereof.
"

VIII. AND be it further enacted by the authority aforesaid,

That where any person hath or shall have any child or children

under the age of one and twenty years, and not married at the

time of his death, That it shall and may be lawful to and for the

father of such child or children , whether born at the time of de-

D) " Only the 8th and 9th, sections of this statute are in force." Report ofthe

Judges.
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1

cease of the father, or at that time in ventre sa mere, or whether

such father be within the age of one and twenty years, or of full

age, by deed executed in his life -time, or by his last will and tes

tament in writing, in the presence of two or more credible witness-

es, in such manner, and from time to time as he shall respectively

think fit, to dispose ofthe custody and tuition ofsuch child or chil-

dren, for and during such time as he or they shall respectively

remain under the age of one and twenty years, or any lesser time,

to any person or persons in possession or remainder, other than

popish recusants ; (2) and that such disposition of the custody of

such child or children made since the twenty-fourth of February

one thousand six hundred forty-five or hereafter to be made, shall

begood and effectual against all and every person or persons claim-

ing the custody of such child or children as guardian in socage or

otherwise : (3) And that such person or persons, to whom the cus-

tody of such child or children hath been or shall be so disposed or

devised as aforesaid, shall and may maintain an action of ravish-

ment of ward or trespass, against any person or persons which

shall wrongfully take away or detain such child or children, for

the recovery of such child or children ; (4) and shall and may re-

coverdamages for the same in the said action, for the use and ben-

efit of such child or children.

IX. And be it further enacted, That such person or persons to

whom the custody of such child or children hath been or shall be so

disposed or devised, shall and may take into his ortheir custody, to

the use ofsuch child or children, the profits of all lands, tenements,

and hereditaments of such child or children ; and also the custo-

dy, tuition and management of the goods, chattels and personal

estate ofsuch child or children , till their respective age ofone and

twenty years, or any lesser time, according to such disposition

aforesaid; (2) and may bring such action or actions in relation

thereunto, as by law a guardian in common socage might do.

Parentsmaydispose ofthe custody oftheir children during theirminority. Vaugh.

177-3 Mod. 24.

By the common lawno person could appoint a guardian because

the law had appointed one, whether the father was tenant by

knights-service, or in socage.¹

1. 3 Co. 37-3Inst. 62.

T T
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But a tenant in socage being of age might, at common law,have

disposed ofhis land by deed or last will, in trust for his heir; but

not the custody and tuition of his heir, for the lawgave that to the

next ofkin to whom the land could not descend.2

The actin the text authorises the appointment of a testamenta-

ryguardian. And in the construction of it the following opinions

have been maintained.

1. That such a guardian comes in loco parentis, (in the place of

a parent,) and is the same in office and interest with a guardian

in socage, differing only as to the modus habendi, or in a few par-

ticular circumstances ; as first that it may continue longer, as till

the heir attaining the age of twenty-one years, whereas the other

terminates upon his arrival at the age offourteen years .

2. That although a person within age cannot dispose of his

lands by will, yet he may dispose of the custody of his child, and

such disposition may draw after it the land as incident to the cus-

tody.

3. That the same remedy may be had against a testamentary

guardian, as might be had against a guardian in socage.

4. That a father of full age devising his land to J. S. duringthe

minority ofhis son and heir, and for his maintenance and educa-

tion in the mean time, J. S. is not thereby constituted a guardian

within this statute.

5. That a devise of the custody without naming the time shall

be good till the heir be of full age if he be under fourteen, at the

death of his father ; but if above that age it shall be void for the

uncertainty.
1

6. That a testamentary guardian hath the custody not only of

all the lands descended, or left by the father, but of all lands and

goods any way acquired or purchased by the infant; which the

guardian in socage had not.

7. That this guardianship cannot be assigned or transferred, for

although it is an interest joined with a trust, yet it shall not go to

execution; but if two or more be appointed guardians, and one

or more die, the survivor or survivors shall be guardians, for the

authority in its nature is joint and several; otherwise the more

guardians who might be appointed for an infant the less secure he

would be.3

8. That ifone appointed under this statute die or refuse, the

chancellor may appoint a guardian. "

9. That if such guardian become a lunatic or be otherwise in-

capacitated to execute the trust or abuses it by doing things preju-

dicial to the person or estates ofthe infant, chancery may remove

him, and supply his place, or impose such terms on himin obliging

him to give security, &c. as will effectually hinder him from doing

any thing prejudicial to the infant. "

2. Vaugh. 178.

3. ib. 9 181, 184-5.

4. Abr. Ey. 260.

5. See Vern. 442-2 Cha. Ca. 237-3

Cha. Rep. 58-2 Sid. 424-Abr. Ey. 260,

261.
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A testamentary guardian cannot make a lease of infants' lands,

and such lease is absolutely void.

HUE & CRY.

* 3 EDWARD I. CAP. IX, A.D. 1275.(E

All men shall be ready to pursue felons.

(2) It is provided , That all generally be ready and apparélled ,

at the commandment and summons of sheriffs, and at the

the country to sue and arrest felons, when any need is.

cry of

2 Inst. 171. Enforced by 4 Ed. 1 , stat. 2. Officium coron. Enforced by 13 Ed.

1, stat. 2, c. 1 , 2 & 6—28 Ed. 3, c. 11-7 Rich. 2, c. 6. Altered by 27 El. c. 13-

89 El. c. 25. To these references may be added the 8 Geo. 2, c. 16, giving direc

tionsforpursuit ofhue and cry; and 22 Ģeo. 2, c. 24, which amends theformer.

This is a statute of hue and cry.¹

The hutesium, or hue and cry is the old common law process of

pursuing from town to town, and arresting all felons, and such as

had dangerously wounded another.?

The hue and cry, and suit was made in different ways accord-

ing to the custom of different places. The suit was to be carried

further than the search from town to town; for the offender was

to be proclaimed in the county; a method which had been adopt-

ed in mercy to the absent fugitive, who it would seem was consid-

ered, by the old law, as an outlaw without being proclaimed with

this formality in the county court. The law now was that sen-

tence should not be pronounced against the party till suit was

made in this manner in the county court, and he had this warning

to appear, and purge himself. The time allowed for appearance

6. 2 Wils. 129, 135.

E) "That part only of this statute is in

force which provides that all generally,

shall be ready at the commandment and

summons ofsheriffs, and at the cry ofthe

country, to pursue and arrest felons,

where any need is.'

Report ofthe Judges.

1. 4 Black. Com. 293. Judge Black-

stone derives the word hue from huer to

shout, which would give the two words

the same signification. The learned au-

thor ofobservations on the statutes, how-

ever, remarks that in Joinville's life of

St. Louis the word huer signifies to pur-

sue. "Lessons huer ceste chiennaile."

Let us give overthe pursuit of these pal-

troons. By useing the word huer in this

sense, hue and cry would signify what it

really is, the pursuit and cry to appre-

hend the felon. Obs. on the statutes

105. Histoire de St. Louis, Paris 1761

Folio.

2. Bract. 124-2 Reeve E. L. 15.

3. This wasin the reign of Henry III.

before any statute had been passed on

the subject of hue and cry. 2 Reeve E.

L, 15.
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was five months, within which time, ifhe neglected to appear, he

was adjudged an outlaw; and suffered all the consequences of

such a sentence.

By appearance within that period, the forfeiture of his lands

were saved; but his goods were forfeited by flight, although he

might be innocent."

The object of this and the subsequent statutes on the same sub-

ject, was not to compel men to join the hue and cry: that they

were obliged to do by the common law; but the intention chiefly

was to point out the method, of charging the hundred or district

where a robbery had been committed.

The principal statute on this subject is that of Winchester 13Edw.

1, st. 2, c. 1 & 4: the preamble of which recites, that when mur-

ders, burnings, robberies and thefts were committed , the inhabit-

ants ofthe county were more willing to excuse the offender, than

to punishfor an injury to a stranger; and that if the felon was not

an inhabitant of the county, yet the receiver of the stolen goods

frequently was so; which produced the same partiality in juries,

who did not give the proper satisfaction in damages to the party

robbed. This statute, by rendering the whole county answera-

ble, took away from jurors the inducement to spare their country-

men, when indicted ."

5

Actions against the hundred, for any robbery are founded on

this statute. Although the grievances recited in it are no longer

to be apprehended, still the mode of proceeding against the hun-

dred is preserved in England, and regarded as an excellent regu-

lation of police."

Hue and cry is an old institution in many parts of France ; and

it is said that even at this day the lord ofthe seignerarie is oblig-

ed to prosecute every felon, at his own expense, which is often

a heavy burthen ."

The raising ofthe hue and cry, it is said, is now as much disus-

ed in France as it is in England. It is believed that the hue and

cry has not yet been raised in Pennsylvania, and probably never

will be.

4.2 Reeve Eng. Law. 15.

5. 1 Ruff. statutes at large 112.

6. Several regulations on this subject

have been made by statutes, not necessa-

ry to be particularly noticed here . See

27 El. c. 13-29 Car. II. c. 7, par. 5-8

Geo. II. c. 16.

7. It is said that in the sixteenth cen-

tury the method ofrendering the district

or the officers ofjustice liable for robber-

ies committed therein, was introduced in-

to the Mogul Empire with admirable ef-

fect ; delivering that vast territory from

robbers. 4 Black Com. 294
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INFANCY AND A G E.

* 3 EDWARD I. CAP. XLVII. A.D. 1275.( F

In what case the nonage of the heir of the disseisor or disseisee

shall not prejudice.

It is provided also, That if any from henceforth purchase a

writ of novel disseisin, and he against whom the writ was brought

as principal disseisor, dieth before the assise be passed, then the

plaintiff shall have his writ of entrie upon disseisin against the

heir or heirs of the disseisor, *or disseisors, † of what age soever

they be. (2) In the same wise the heir or heirs of the disseisee

shall have their writs of entrie against the disseisors , or their

heirs, of what age soever they be, if peradventure the disseisee

die before that he hath purchased his writ; (3) so that for the non-

ofthe heirs of the one party, nor of the other, the writ shall

not be abated, nor the plea delayed ; but as much as a man can

without offending the law, it must be hasted to make fresh suit af-

ter the disseisin. (5) And if the parties in pleading come to an

inquest, and it passeth against the heir within age, and namely,

against the heir ofthe disseisee, that in such case he shall have an

attaint ofthe king's special grace.

age

Dyer 157-6 Co. 4-17 Ed. 3, 16-12 Ed. 4, 17-8 Ed. 3, 71-21 Ed. 3, 27-27

H. 6, 1- Fitz. Age 71-3 Bulst. 137- Regist. 229, 230. *For or disseisors read

their ancestor. Add or against their heirs. Add their ancestors. See 13 Ed.

b, st. 1, c. 15, giving right to infants eloined to sue prochein amy.

13 EDWARD I. CAP. XV. A.D. 1285.

An infant eloined may sue by prochein amy.

it is or-IN every case whereas such as be within age may sue,

dained, That if such within age be eloined so that they cannot sue

personally, their next friends shall be admitted to sue for them.

F) " The whole of this statute is in prelates, men of religion, and writs of at

force, except those parts which relate to taint." Rep. ofthe Judges.
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Infants' suit, Dyer 104-2 Edw. 3, 16-Bro. Gardein. 13, 22, 24, 25, 26, 27-Re-

gist. 78-2 Inst. 390-3 Ed. 1, c. 47.

At common law, infants could neither sue, nor defend, except

byguardian; by whom was meant, notthe guardian of the infant's

person, or estate, but a guardian ad litem, either admitted by the

court, for the particular suit, on the infant's personal appearance,

or appointed for suits in general by the king's letters patent.¹

This rule, however, was found inconvenient, as it sometimes

happened, that an infant was secreted, by those having the legal

custody ofhim, and so prevented from applying to have a guar-

dian ad litem appointed . Hence it was deemed necessary, to per-

mit any person, to litigate for the infant's benefit, who should be

disposedto riskthe expense. With this view the statute of West-

minster the first [in the text] enables any one to sue as prochein

amy(next friend) for an infant, in an assise where the infant him-

self is esloigned by his guardian, or otherwise disturbed from su-

ing the assize, And the statute of Westminster the second, 13

Edw. 1 , st. 1 , c. 15, extended this provision: permitting the pro-

chein amy to sue in all actions. Although in both these statutes

the eloignment of the infant is mentioned, yetby construction this

circumstance is not deemed necessary, and the prochein amy may

sue whether it occurs or not; the esloignment being considered

merely as an instance of the necessity of the case, and only no-

ticed as such by those who framed the statute 15 Edw. 1 , c . 15.3

Notwithstanding these statutes, as there is nothing in them,

which prohibits the suing by guardian, it seems to be a correct

opinion, that the right remains as before; and probably when

Fitzherbert and lord Coke tell us, that an infant shall sue bypro-

chein amy, they did not mean to exclude the election of suing ei-

ther in that way or by guardian. The meaning ofthe former may

be collected, from the circumstance ofhis mentioning without dis-

approbation, a case of debt, where suing by guardian was allowed.

Lord Coke too, in his report of Rawlynnes case, says that on

search many precedents of infants suing by guardian were found ;

nor in that case was any objection grounded on its being a suitby

guardian. In the case of Young v Young, as reported in W

Jones 177, the point is said to have been adjudged ; but according

to another report of that case (in Cro. Car. ) the courtdelivered no

opinion on the point, whether an infant might sue by guardian."

The course has been, to appoint some ofthe officers ofthe court,

who, by reason oftheir skill, make the best guardians, and pro-

chein amys for the benefit of infants."

1. Fitz . N. B. 27-Sty. 369-Bro. tit.

Guard. p. 1f, 17.

2. 2 Inst. 261.

3. 2 Inst. 390.

4. 4Co. 53.b

5. Harg. Co. Lit. 135,b n. 1.- See fars

ther 3 Bac. Abr. 149-Salm. 295, and

Vin. Abr. Guardian and Ward.

6. 2 Inst. 261 .
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It has been held that no admission is necessary to sue by pro-

chein amy, although it has been usually done. ".

8

Action against baron and feme, the feme being within age , she

ought to appear byguardian. But if they bring an action they

may sue by attorney; and the baron shall name an attorney for

both.9

Ifan infant and one of full age are made executors, they must

sue by attorney; and this seems to be founded in necessity; as it

is requisite that all executors should be made parties to the action,

and, where there are several executors, the act of one shall con-

cludehis companions. He who is of full age therefore, may make

an attorney, for both ; but where they are defendants he cannot.

As plaintiffs they could not sever in declaring, which they might

do in pleading as defendants. 10

If an infant executor sues by attorney, and has judgment to re-

cover, this is not erroneous ; because for his benefit; but it is oth-

erwise ifjudgment be against him.11

When the defendant is an infant, the plaintiff ought to apply to

him to name his guardian (according to the English practice) in

six days ; and in default thereof the plaintiff must apply to the

court to oblige him to name his guardian; and upon such applica-

tion the court will order him to name one, in 4 or 6 days; and

upon default thereof, that the plaintiff shall name a guardian for

him.12

Plaintiff may have a summons, for an infant defendant, to shew

cause why he should not name a guardian to defend the suit. 23

Where an attorney undertook to appear for an infant, and by

mistake entered it per attornatum, the court ordered it to be a-

mended, and made per guardianum, for he is bound to appear in

a proper manner. 14

An infant defendant pays costs, if verdict be against him . 17

STATUTE OF GLOUCESTER.

* 6 EDWARD I. CAP. II. A.b. 1278.

In what case nonage of the plaintiff shall not stay an enquest.

Ir a child within age be holden from his heritage after the death

7. Forward v Beavis. Hil. 2 Geo. 1

-Rep. Cases Pr. C. B. 11. Archer v

Frowde. East 6.Geo. 2-1 Stra. 304.

8. 3 Bac. Abr. 150.

9. 2 Saund. 213-3 Bac . Abr. 150.

10. 3 Bac. Abr. 151- Carth. 124-4

Vin. Sup. 51. Frescobaldi v Kinaston

Mich.

318.

1 Geo. 2- Stra. 783-Style.

11. Cro. Jac. 441.

12. 1 Crom. Pr. 158.

13. ib.

14. Stratton v Burgis, 1 Stra. 114.

15. Dyer 104-1Bulst . 189-Stra. 1917.
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ofhis father, cousin, grandfather, or great grandfather, whereby

he is driven to his writ, and his adversary cometh into the court,

and for his answer alledgeth a feoffment, or pleadeth some other

thing whereby the justices award an enquest, there whereas the en-

quest was deferred unto the full age of the infant, now the enquest

shall pass as well as if he were offull age.

Co. Litt. 6, f. 3-Dyer f. 104-3 Bulst. 137. Notinthe original.

This statute Sir Edw. Coke considers to be a very beneficial

law, for avoiding delay.

The parol's demurring, until the full age of the infant, is a dil-

atory plea, or temporary bar, peculiar to the feudal law. In all

cases where a naked right in fee descended, from any ancestor to

an infant, there in every action ancestoral, brought by the heir

within age, it was held that the parol should demur; for the law,

in this case, considered it less prejudicial that the infant should

be delayed ofhis right, than that he should hazard the losing it

forever; which he might be in danger of, by his want of knowl-

edge, to set forth his title, as he ought to do. 16

The statute in the text, names only certain ancestors, but the

construction has been, that these are only put for example, and

that it extends to any of which a mortdauncestor lies. 17 But it

extends not to actions ancestorial droitural, but giving the infant

a trial during his minority, it gave it in such actions, as he might

not be foreclosed of his right ; but at his full age might have re-

course to a writ of a higher nature, and therefore it extends not

to anyformedon, dum non compos, infra ætatem, sur cui in vita,

& c.18

The general rule is, that where a naked right in fee descends,

ofwhich the ancestor was once in possession, there is an actionan-

cestorial, brought by the infant, the parol shall demur, without

plea; but the parol shall not demur, without plea, where the an-

cestor died seised, or where the action is brought, of the seisin or

possession ofthe infant.19

Iflands in fee descend on an infant, the parol shall demur in

equity as in law; but where a lease is made to a man and his heirs

during three lives, the heir does not take by descent, but as a spe-

cial occupant, and shall not demur.20

21
But in an action possessory by an infant, the tenant, though he

pleads such plea, cannot have the parol demur for his nonage.2

An infant cannot pray the parol to demur in any other stage of

the proceedings than at the time of pleading. 22

16 6 Co. 3.b

17. 2 Inst. 291 .

18. 2 Inst. 129, yet vide Bro. Age 5-

3 Bac. Abr. 156.

19. 6 Co. 3,b 4,a— Dyer 137.

20. Chaplin v Chaplin, T. 1735, 3 Pr...
Will. 365.

21. 6Co. 3.b

22. Dorisby v Constance. M..31 Geo.

M - Term Rep. B. R. 75,
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In an action ofdebt brought against baron and feme, upon an ob-

ligation ofthe ancestor ofthe feme, the parol shall demur for the

nonage ofthe feme ,23

An affidavit of infancy is not necessary: plaintiff may reply

full age.24

13 EDWARD 7. CAP. XL.
A.D. 1285.

A woman's suit shall not be deferred by the minority of the hein

WHERE any doth aliene the right ofhis wife, it is agreed, That

from henceforth the suit of the woman, or her heir, after the death

ofher husband, shall not be delayed by the nonage of the heir

that ought to warrantise, but let the purchaser tarry, which ought

not to have been ignorant that he bought the right of another, un

til the age of his warrantor, to have his warranty.

Fitz. Age 47, 76 , 123 , 138-Fitz. Voucher 180, 183, 226, 305- Rast. 139-2 Inst,
455-2 Leon. 148.

The mischief before this statute was, that when the husband as

diened the estate of the wife, this working a discontinuance, and

the wife being driven to her cui in vita, or her heir, to his sur cuï

in vita, those actions were frequently delayed , where the purchas

er vouched the heir ofthe husband being within age, until he at,

tained his full age, which is remedied by the act.25

This act is construed strictly, and extends only to a cui in vita,

or sur cui in vita, which are the proper actions upon an alienation

by the husband ; for ifthe wife were tenant in tail, and the hus-

band aliens such estate and dies, and she dies, her issue cannot

have a sur cui in vita, but a formedon ; in which the purchaser

might vouch the heir of the baron, and for his nonage the parol

should demur.26 Further, it extends only to the heir of the baron

that aliened, and to the immediate purchaser, but not to his heir

nor alienee.27

However, since the statute 32 H. 8, c . 28,28 by which an entry

is given to the wife, or to her heir after an alienation ofthe hus

band, the statute in the text is of little or no use.29

23. Roil. Abr. 142-3 Bac. Abr. 159.

24. Barnes 267-3 Com. Dig. 168.

25. 2 Inst. 455.

28. See the statute and the commenta

ry upon it, under the title ESTATES FOR

LIFE AND YEARS.

26. ib .

27. ib. 4 Co. 50.a

U U

29. 2 Inst. 456-3 Bac, Abr. 161
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10 & 11 WILLIAM III. CAP. XVI. A.D. 1699:

An act to enable posthumous children to take estates as if born i

their fathers lifetime.

WHEREAS it often happens, that by marriage and other settle

inents, estates are limited in remainder to the use ofthe sons and

daughters, the issue of such marriage, with remainders over, with-

out limiting an estate to trustees to preserve the contingent re-

mainders limited to such sons and daughters by which means such

sons and daughters, if they happen to be born after the decease of

their father, are in danger to be defeated of their remainder by

the next in remainder after them, and left unprovided for by such

settlements, contrary to the intent ofthe parties that made those

settlements ; Be it enacted by the king's most excellent majesty,

by and with the advice and consent of the lords spiritual and

temporal, and commons, in this parliament assembled, and by

the authority of the same, That where any estate already is or

shall hereafter, by any marriage or other settlement be limited in

remainder to, or to the use ofthe first or other son or sons ofthe

body of any person lawfully begotten, with any remainder or re-

mainders over to, or to the use of any other person or persons, or

in remainder to, or to the use of a daughter or daughters lawfully

begotten, with any remainder or remainders to any other person

or persons, that any son or sons, or daughter or daughters of such

person or persons lawfully begotten or to be begotten, that shall

be born after the decease of his , her or their father, shall and may,

by virtue of such settlement, take such estate so limited to the

first and other sons, or to the daughter or daughters in the same

manner, as if born in the lifetime of his, her or their father, al-

though there shall happen no estate to be limited to trustees , after

the decease ofthe father, to preserve the contingent remainder to

such after born son or sons, daughter or daughters, until he, she or

they come in esse, or are born, to take the same; any law or usage

to the contrary in any wise notwithstanding.

II. Provided always, That nothing in this act shall extend or

be construed to extend to divest any estate in remainder, that by

virtue of any marriage or other settlement is already come tothe

possession of any person or persons, or to whom any right is accru-
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ed, though not in actual possession , by reason or means of any af-

ter born son or sons , or daughter or daughters, not happening to be

born in the lifetime of his, her or their father,

Vin. V. 18, 408.

The civil law, for the benefit of the infant, reputes a child in its

mother's womb in the same condition as if it were born ; and, by

our law, a child in ventre sa mere may be vouched, is capable oftak-

ing, the mother is justifiable in detaining charters on its behalf;

a bill may be filed on behalf of such a child , and a court of equity

will grant an injunction in its favor to stay waste.

All the books agree that a devise to an infant, when he shall be

born, or when God shall give him birth, is good, as an executory

devise, and that the freehold shall descend to the heir at law, in the

mean time. 31

And although it was formerly a matter of much controversy

whether a devise of lands to an infant in ventre sa mere (who

should be born after the death of the testator) be good ; yet at the

present day it is clearly settled that a devise to an infant in ventre

sa mere is good although he should be born after the testator's

death, and he shall take by way of executory devise.32

In respect to the mesne profits, where an estate vested , is di

vested by the birth of a posthumous child ; though it was held, by

lord ch. Hardwicke, 33 that a posthumous son, claiming under a

remainder in a settlement, was, by construction of the statute of

10 & 11 Will. 3, c. 16, which preserves remainders for posthu

mous children, where no estate is limited to trustees for that pur-

pose, entitled to the mesne profits ; yet his lordship in the same

case, seems to have taken it for granted, that on a descent, the

mesne profits do not belong to the infant; for he directed that the

profits of the estate descended, should be accounted for, by the un-

cle, only from the birth of the posthumous son. And lord Coke

appears to have entertained the same opinion, where he puts the

case of a daughter being entitled, against a posthumous brother,

to corn sowed before his birth.34 Lord ch. j . De Grey too , in de-

livering the opinion of the court of c. P. on a question whether a

posthumous son, was actually seised, denies that the posthumous

son, in the case of a descent, can be entitled to any profits receiv-

ed before his birth, and cites 9 H. 6, 25 as an authority in point.3 5

1

30. 2 Vern. 710, 711-3 Bac. Abr. 125.

31. Sid. 153- Leo. 135-Ray 163.

32. 1 Freem. 244, 293-See Fearne's

Essay 429, &c .

33. In the case of Basset v Basset-

See 3 Aitk. Rep. 203.

3. Co. Lit. 55.b

35. It may perhaps be questionable,

whether in Pennsylvania, a posthumous

child may not be entitled to the mesne

profits, from the time of his father's

death ; for the act of 11th April, 1794,

declares, "Thatall posthumous children,

shall, in all cases whatsoever, inherit in

like manner, as ifthey were born in the

lifetime of their respective fothers."

5 St. Laws, Sm. Ed. 448, § 10.
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* 37 HENRY VIII. CAP. VIII. A.D. 1545.(G

The act that any indictment lacking these words, vi et armis,

shall be good.

WHERE before this time it was and yet is commonly used in

all indictments and inquisitions of treason, murder, felony, tres-

pass and divers other, to have comprised and put in every the

sameindictments and inquisitions these words, vi et armis, and in

divers ofthe same indictments to declare the manner of the force

and arms ; that is to say, vi et armis, videlicet, baculis, cultellis,

arcubus et sagittis, or such other like words in effect, where of

truth the parties so indicted had no manner of such weapons at

the time of the said offence committed and dope ; (2) yet in de-

fault and lack of the same words, the said indictments were and

yet be taken as void in the law, for to put any person to an

swer thereunto : ( 3) and the party or parties so indicted, for lack

of the same words not being comprised and put in the said indict-

ments, have taken advantage thereof, and have avoided the same

indictments, by writ or writs of error, or by plea upon his or

their appearance as the same case did require : (4) For reforma-

tion whereof, be it enacted by the king our sovereign lord, with

the assent of the lords spiritual and temporal, and of the com,

mons, in this present parliament assembled, and by the authority

of the same, That from and after the feast of the nativity of our

Lord God next coming, these words, vi et armis, viz. cum baculis,

cultellis, arcubus et sagittis, or such other like shall not of ne-

cessity be put or comprised in any inquisition or indictment; (5)

nor that the party or parties beinghereafter indicted of any offence

shall have or take any advantage by writ or writs of error, plea or

otherwise, to adnul or avoid any such inquisition or indictment, for

that, that the said words, vi et armis, viz. baculis, cultellis, arcubus

et sagittis, or any of the same or like words, shall not be put or

comprised in the said inquisitions or indictments : (6) But that

the same inquisitions or indictments, and every of them, lacking

" This act is in force, except the 2d section." Report ofthe Judges
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the said words, vi et armis, viz. baculis, cultellis, arcubus et sa-

gittis, or any of them, shall from thenceforth, by the authority a-

foresaid, be taken, deemed and adjudged, to all intents, construc-

tions and purposes, as good and effectual in the law, as the same

inquisitions and indictments , having the said words, vi et armis,

viz. baculis, cultellis, arcubus et sagittis, comprised and put in

every ofthe same inquisitions and indictments, were or hereto

fore have been, taken, deemed or adjudged ; any law, usage or

custom heretofore had and used to the contrary notwithstanding,

Rex y Wynde Pasch, 2 Geo. 2, in B. R.

At common law the words vi et armis were necessary, in in-

dictments for offences, which amount to an actual disturbance of

the peace, as assaults , rescouses, &c. but it seems they were nev

er necessary, where it would be absurd to use them; as in indict-

ments for conspiracies, cheats, escapes, and the like.

The statute in the text seems evidently intended to obviate this

necessity in every case; but since the statute exceptions to indict-

ments of trespass and such like, for the want of the words vi et

armis, where they have not been implied by other words, as res

cussit manu forti, &c. have prevailed : The necessity of them is

said to be owing to this, that without them there can be no capia,

tur entered, nor fine to the king.
2

"Yet," says Hawkins, " they have been often overruled, and

it is not easy to shew how they ever could prevail, since the said

statute, consistent with the manifest purport of it; however, it is

certainly safe and adviseable to make use ofthem where they are

pertinent and proper, if it be to no otherpurpose than to aggravate

the offence."3

1. 2Hawk. P. C. 241- Cro . Jac . 473-

Leo. 221 - Skin. 426-3 Bac Abr. 108.

22Hawk. 242-3Leo. 221.

3. 2 Hawk. P. C. $44-1 Hal . Hist. P.

C. 187. See also 2 Stra . §§4.
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JURY

13 EDWARD I , STAT. I. CAP. XXX. A.D. 1285.(H

The authority ofjustices of nisi prius. Adjournment of suits,

Certain writs that be determinable in their proper counties. A

jury maygive their verdict at large. None but which are sum-

moned shall be put in assises or juries.

II. And when such inquests be taken, they shall be returned

Into the bench, and there shall judgment be given, and there they

shall be inrolled. ( 3) All justices ofthe benches from henceforth

shall have in their circuits clerks to inroll all pleas pleaded before

them, like as they have used to have in time passed, (4) And al-

so it is ordained, That the justices assigned to take assises shall

not compel the jurors to say precisely whether it be disseisin or

not, so that they do shew the truth of the deed, and require aid of

the justices. (5) But if they of their own head, will say that it is

disseisin, their verdict shall be admitted at their own peril.

Clerks of assise, Dyer 175. Ajury may give their verdict at large, Rast. 99, 333

Plow, 92-Dyer 173–† Co. 11 .

Before this statute civil causes were tried at bar, before all the

judges ofthe court in term time; except some oflittle consequence

which were tried before the justices in Eyre. This occasioned a

great confluence of people to the superior courts, and consequent-

Ty was attended with great expense and inconvenience, and hence

was seen the necessity of the statute in the text : since the mak-

ing of which, causes in general are tried at nisi prius ; trials at

bar being only allowed in causes which require great examination;

wherein difficult questions oflaw will arise, and will be so com-

plicated with questions offact, that the whole matter must be de-

termined by the jury, under the direction of the court.¹

The granting or refusing a trial at bar is entirely in the discre-

tion of the court, governed by the circumstances ; except that

where the crown is immediately concerned, the attorney general

has a right to demand a trial at bar.2

The clause of nisi prius was inserted in the venire facias by

virtue of this statute,

H) The onlyparts of this statute in force

are those contained in the text. See Re-

port ofthe Judges.

1. 5 Bac. Abr. 231-2 Salk. 648-2

Tidd's Pr. 767.

2. Say. Rep. 79-1 Term. Rep. 367--

Stra. 52, 644, 816-2 Tidd's Pr. 767.
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Although this act introduced a considerable improvement in the

administration ofjustice, still several inconveniences were experi

enced; for in the first place the jury were not obliged, under any

penalty, to attend on the day of nisi prius ; secondly, if they did

appear, the ancient practice of the defendant's being essoinable on

the venire, might oblige them to return,leaving the cause untried

and another inconvenience was, that the parties, not seeing the

panel before hand, could not be prepared to make their challen

ges. To obviate the latter inconvenience, it was enacted by the

statute 42 Edw. III. c. 11, that " no inquest, except of assise and

goal delivery, shall be taken by writ of nisi prius, or otherwise at

the suit of any one, before the names of all of them that shall pass

in the inquests, shall be returned in court." Of consequence the

clause ofnisi prius could no longer be inserted in the venire faci

as, but was transferred to the distringas; the venire facias being

made returnable on a day before the trial ; and thus the practice

continues at the present day.

The clause in the statute in the text, which prohibits the judges

from compelling the jury to give a general verdict, was inserted

for the protection of the jury who, in case such verdict were false,

were liable to an attaint.

It has become the practice upon this statute, for the jury, when

they have any doubt as to the matter of law, to find a special ver-

dict; stating the facts, and referring the law arising on them to

the decision ofthe court; by concluding conditionally, that, ifup.

on the whole matter alledged the court shall be of opinion the

plaintiff had cause of action, they find for the plaintiff, if other

wise, then for the defendant."

In these verdicts ajury must find facts ; not the evidences of

facts; and ifin this, or any other particular, the verdict should be

defective, so that judgment could not be rendered on it, the court

will amend it if possible. If it cannot be amended a venirefaci-

as de novo mustbe awarded.

Another method of finding a species of special verdict, is when

the jury find a verdict generally for the one party, or the other.

but subject nevertheless to the opinion of the court above, on a spe-

cial case, stated by the counsel on both sides , in regard to some

controverted matter oflaw.9

The facts proved atthe trial ought to be stated , in a special case

in the same way as in a special verdict. It is usually dictated by

the court, and signed by counsel before the jury are discharged!

If in settling it, any difference occurs respecting a fact, the opini

ion ofthe jury is taken ; and the fact stated agreeable to it. to

3. 3 Bac. Abr. 244—Gilb. C. P. 74, 75,

76, 77, 78.

4. 2 Tid. Pr. 715- Gil. C. P. 77-2

Salk. 454-2 Ld. Ray. 1143.

5. Gil. C. P. 71-2 Tid. Pr. 806

6. 3 Black. Com. 377, 8.

7. See tit. Amendment, pr64.

8. 2 Tid. Pr. 807.'

9. 2 Tid Pr. 808.

10. 2 Wils. 1681 Bare. in praf. ÍV
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Every verdict, whether general or special, non-suit, &c. is en-

tered on the back of the record of nisi prius : such entry, from the

word with which it began, when the entries were in Latin, is call-

ed the postea; which must be returned to the court in bank where

judgment is rendered .

Bythe act of 22d May, 1722,¹¹ which established the supreme

court, the judges, or any two ofthem, were authorised to perform

a certain circuit, for the trial of issues in fact, as fully as the justi

ces of nisi prius in England might or could do. Since that period

various alterations have taken place, in relation to the jurisdiction

of the supreme court. At the present day it is merely a court of

error in the last resort, in all parts of the state , except Philadel

phia, where courts of nisi prius are still held for the city and coun-

ty, as heretofore they were throughout the state.12

33 EDWARD I. STAT. IV. A.D. 1305,

An ordinance for inquests.

He that challengeth a jury or juror for the king shall shew his

eause.

Or inquests to be taken before any of the justices, and wherein

ourlord the king is party howsoever it be; it is agreed and ordain-

ed by the king and all his council, That from henceforth, notwith-

standing it be alledged by them that sue for the king, that the ju-

rors ofthose inquests, or some of them, be not indifferent for the

king, yet such inquests shall not remain untaken for that cause;

(2) but iftheythat sue for the king will challenge any ofthose ju

rors, they shall assign of their challenge a 'cause certain, and the

truth ofthe same challenge shall be inquired of according to the

custom of the court; and let it be proceeded to the taking ofthe

same inquisitions, as it shall be found, if the challenges be true or

not, after the discretion of the justices.

II. This ordinance precedent and the ordinance following of

the forest, were made in the parliament at Westminster, the Sun-

day next before the feast ofsaint *Matthew the apostle, the three

11. 1 St. Laws, Sm. Ed . 139.

12. See St. Laws, Sm. Ed. 1 vol. 139

Tel. 2. 484 -Vol. S. 29-Vol. 4. 271—

Vol. 5. 16, 158, 308, and the notes ofthe

learned editor, which afford all necessary

information on the subject.

* Read Michael.
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and thirtieth year of the reign of king EDWARD, son of king

HENRY.

Rast. 115-Fitz. Chall 17, 63, 65 , 107-Bro. Chall . 21, 154. See farther 25 Ed.

3, st. 5, c. 3-7 H. 7, c. 5 , and 23.H. 8, c. 23.

Bythe common law, in all capital cases, in which only peremp-

tory challenges were allowed, the accused might challenge thirty-

five ofthe jurors peremptorily. The reason of which was, that

the trial by the pettit jury came instead of the ordeal, and consist-

ing of twelve, being in manner ofthe canonical purgation, and be-

cause the whole pares were not of his jury but only a select num-

ber chosen by the criminal himself, as was usual amongst the can-

onists, they therefore adopted a middle course, and gave him lib-

erty to challenge peremptorily any number under three juries :

Fourjuries being generally as many as usually appeared to make

the total pares of the county.13

On the part of the prosecution, by the common law, as many

might have been challenged peremptorily, as the king, or any one

acting in his behalf, might think fit. The statute in the text was

intended to restrain this unlimited privilege of challenging.14

In the construction of the statute it has been held that cause of

challenges, on the part ofthe prosecution , need not be shewn, till

the whole of the panel is gone through, and it should appear that a

full jury could not be had without the person so challenged.15

This construction appears to be calculated to prevent delays, as

well as to promote a correct administration ofjustice . The shew-

ing cause of challenge necessarily occasions a consumption of

time. It frequently requires the attendance of several witnesses ;

the summoning of whom, however it might be expected on the

part of the accused, is scarcely to be looked for, on behalf ofthe

prosecution, in a capital case, which is usually conducted by the

public prosecutor, who would neither consider it to be his duty,

nor feel an inclination to hunt up witnesses for the prosecution .

Yet he might have the strongest reasons to believe, a certain indi-

vidual to be altogether improper to serve as a juror in the trial of

the issue; and that placing him on the jury would altogether de-

feat the ends of public justice: he even might be able by the time

the panel was exhausted, to shew good cause of exclusion . Un-' .

der such circumstances, why should he be prevented from post-

poning the service of such exceptionable character at least till it

shall appear that he is necessary to make up the jury? Whatinju-

ry can possibly arise ? The accused is not obstructed in the full

exercise of his right, to peremptory challenge, or challenges for

cause ; and he has the advantage of having even the person ob-

jected against, if his service be requisite to make up the jury, un-

13. Lamb 4, c . 14-3 Bac. Abr. 263.

14. Co. Lit. 156-2 Inst. 432-2 Hale.

P. C. 271.

15. Co. Lit. 156-2 Inst. 432-2 Hale.

P. C. 271 .

W w
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less in the event sufficient cause be shewn to exclude him. And

it is nottobe apprehended that such an oneis obtained in the con-

clusion, under circumstances less favorable to the accused, than if

he had never been objected against.

Where unanimity is required in the jury, it is desirable, that it

should be composed of men, honest, impartial, and even unsus-

pected.

By the act of assembly of 29th March, 1813,16 regulating chal-

lenges, it is declared, " That the commonwealth shall not, in any

criminal prosecution,17 have a right peremptorily to challenge a

greater number ofjurors than the defendant or defendants in the

case, and that all challenges shall be conducted as follows, to wit:

the commonwealth shall challenge one, and then the defendant or

defendants, and so alternately until all the challenges are gone

through; provided, that in any case of felony the commonwealth

shall not challenge without cause, and if in other cases the com-

monwealth should refuse to make any challenges, this act shall

not be construed to take away the right of the defendant or de-

fendants to challenge in such cases.

99

Nojuror could ever be challenged peremptorily, on the part of

the prosecution, since the statute of 33 Edw. 1 , before the act of

March, 1813, as has been observed. Whether in the construction

of that act it will be considered as introducing any alteration, in

respect to the time when the commonwealth is to be called upon

to shew cause of challenge, remains to be ascertained . On this

point, the act is silent, as well as the statute 33 Edw. 1 , neither.

the one nor the other directing, whether cause must be shewn, at

the time of taking the exception, or may be postponed till the

panel is exhausted. Now we have seen that the uniform construc-

tion of the statute has been, that the prosecution shall not be re-

quired to shew cause of challenge, till the panel is exhausted , and

the service of the juror becomes necessary, unless just cause of

exclusion can be made to appear against him. The construction

of the act it is probable may be the same : why a different one

could obtain, itis not easy to conceive.

There cannot exist the same cause of jealousy, in regard to

challenges on the part of the prosecution , here that might be well

founded in England ; where the influence ofthe crown, especial-

ly in former times, was exerted to convict those who were obnoxi-

ous to the king. Here the accused has nothing to fear from those

in power. The sole object of prosecutions (for the higher offen-

ces18 at least) is to maintain the public peace and safety, by en-

16. St.Laws, 11 vol. 1 Sess. p. 207.

17. The act of 4th April, 1809, § 2,

provides, "That in all civil suits each

party shall be allowed to challenge two

jurors peremptorily ; and in all criminal

prosecutions wherein peremptory chal-

lenges have not been heretofore permit-

ted by law, the defendant or defendants

shall be allowed to challenge four jurors

peremptorily."-5 St. Laws, Sm. Ed. 59.

18. It is true that even in those, the

passions of individuals, who have suffered,

or whose friends have suffered , by the

crime, are seen to mingle with the pros-

ecution. But wherever a vindictive spir-

it is discovered in the prosecution, its ef-

feet is usually favorable to the accused .
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forcing laws ofunexampled mildness . Let them be enforced by

men totally free from prejudice and partiality, either against the

accused, or in his favor.

The right of peremptory challenges was restrained by 32 H. 8,

6. 14, § 6,19 which declares, " That no person accused for any

pettit treason, murder, or felony, be admitted to any peremptory

challenge, above the number of twenty. But it has been held that

the 1 & 2 Ph. &Mar. c . 10, § 7,20 which restored the common

law as to the trials of treason, revived the old challenge of thirty-

five in trials of pettit treason. So that in cases ofhigh treason

and pettit treason the prisoner may challenge thirty-five peremp-

torily, and twenty in all other capital offences.2 1

""

Such was the law in England, at the time of passing our act of

31st March, 1718,22 by which it is enacted, " That all inquests

and trials ofhigh treason shall be according to the course ofthe

common law, observing the statute laws of Great Britain, relating

to the trials, proceedings and judgments in such cases. " That

the enquiries and trials of pettit treason, misprision of treason,

murder, manslaughter and homicides, and all such other crimes

and misprisions, as by this act, or any other act of assembly, are or

shall be made capital, or felonies of death," shall be as by the

same act is directed. And it is therein further enacted- That

upon all trials ofthe said capital crimes, lawful challenges shall be

allowed; and further, " That if any of the said prisoners shall,

upon their arraignment, for any of the said crimes, stand mute, or

not answer directly, or shall peremptorily challenge above the

number of twenty persons returned to serve upon the jury, he or

she so offending shall suffer as a felon convict," &c.

Although by subsequent acts of assembly, capital punishment

has been (in respect to all crimes except murder of the first de-

gree) commuted to punishment at hard labour, the right of chal-

Tenge remains the same, in trials of all offences heretofore capi-

tal.23

Exceeding the number of peremptory challenges, or standing

mute, subjected the person charged with any capital felony in for-

mer times, to a most inhuman punishment, usually called the

pcine forte et dure.24

19. 2 Ruff. Stat. at large 158. Made

perpetual by 32 Hen. 8 , c. 3-2 Ruff 176.

20. 2 Ruff. Stat at large 483.

21. 2 Hal Hist. P. C. 267-2 Hawk.

413-3 Bac. Abr. 263.

22. 1 St. Laws, Sm. Ed. 105%

23. ib.

24. This punishment was probably un-

known tothe commonlaw. Fornotwith-

standing authorities of such weight as

lord Coke and lord Hale, the better

opinion seems to be, that the punishment

was introduced by the statute of West-

minster 1, (3 Ed. 1, c. 12) which directs

that such persons " as will not put them-

selves upon inquests of felonies, before the

judges, at the suit ofthe king " soient my

en prison forte et dure," which means

that they should be remanded, to a most,

close and severe confinement. The stat-

ute authorised nothing more than a con-

finement without any nourishment TILL

THE PARTY SHOULD PLEAD. That such

was the meaning seems evident from a

record in Rymer vol. 3, part 9, p. 137 ]

" Rex omnibus, &c. cum Cecilia quæ fuit

ux or Johannis de Rygeway, nuper in-

dictatade morte viri sui &c. pro.co quos!
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5 EDWARD II. CAP. X.. A.D. 1531 .

The punishment of a juror that is ambidexter, and taketh

money.

ITEM, it is accorded , That if any juror in assises, juries or en-

quests, take of the one party or of the other, and be thereof duly

attainted, that hereafter le shall not be put in any assises, juries,

or enquests, and nevertheless he shall be commanded to prison,

and further ransomed at the king's will. (2) And the justices be-

fore whom such assises, juries, or enquests shall pass, shall have

power to enquire and determine according to this statute.

44 Ed. 3, f. 39. Fitz. decies tan. 12-Rast. 145-Regist. 188. Enforced and a-

mended by 34 Ed 3, c. 8-38 Ed. 3, st. 1, c. 12, the latter enacting that jurors

taking money shall forfeit ten times the sum taken.

se tenuit mutam et ad pœnam suam

restitit adjudicatur ut dicitur, in qua sine

cibo et potu, in arcta prisona per quadra-

ginta dies vitam sustinuit, via miraculi, et

contra naturæ ordinem ; nos ea de causa

pietate moti pardonavimus," &c. This

pardon was granted by Edward 1. in the

thirty-first year of his reign, and of con-

sequence furnishes an extemporaneous

exposition ofhis own law. How it is pos-

sible, from the words of this statute, to

derive an authority to press the criminal

to death, with all the apparatus of tor-

ture, which in aftertimes attended it, is

not easy to conceive. It is remarkable

that there is no settled form of this terri-

blejudgment. The inhuman refinements

in cruelty, which, at subsequent periods,

were incorporated into it, are truly aston

ishing and disgusting. In the 14 Ed . IV.

(which is the first form we meet with) it

appears that the judgment was " that the

prisoner be putinto a low and close room,

and there be laid on his back, nearlynak

ed; that there be placed on his body as

great a weight ofiron as he can bear and

more; that he have nothing to eat or

drink unless ofthe very worst bread that

can be found, and of water the nearest

to the goal (except running water) and

on the day he receives the water he

should have no bread, and that he so re-

main tillhe should be dead." Thejudg-

ment as stated in Blackstone's Com. va-

ries a little from this. According to

judgeBlackstone, the prisoner was tohave
three morsels of the worst bread the first

day, and three draughts ofstanding water

the second day, and soto be supplied al

ternately.

The circumstance ofbeing allowed but

three draughts of water, every otherday,

must have been a great addition to the

torment, as theagony probablymustbring
on a violent thirst and fever, which hap-

pens also to those that are brokenonthe

wheel.

According to some forms of the judg

ment, the arms and legs of the prisoner

were to be extended with cords as far as

they could be stretched.

And at one time it was a part ofthe

judgment, that the back of the prisoner

should be placed on a sharp stone.

By suffering this heavy penance the

judgment, and of course the corruption

of blood and escheat of the lands were

saved, in felony, and pettit treason.—

Hence, from a principle of parental ten-

derness, persons have met this mot

dreadful punishment, rather than leave

their families destitute.

Few indeed have been subjected to

this punishment, because few would have,

the hardihood to encounter it : yet it was

not unusual in England as late as the

reign of Charles II. to force criminals to

plead, by tying their thumbs together,

with compressed whip cord ; and there

were even in the reign of queen Anne

occasional instances of this practice.

Obs. on the statutes 61-Prin. Penal

law 189-Kelage 28.
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* 54 EDWARD III. CAP. VIII. A.D. 1860.

The penalty of a juror taking reward to give his verdict.

ITEM, That in every plea, whereof the inquest or assise doth

pass, ifany ofthe parties will sue against any of the jurors, that

they have taken of his adversary, or ofhim, for to give their ver

dict, he shall be heard, and shall have his plaint by bill presently

before the justices before whom they did swear, and that the juror

be put to answer without any delay ; (2) and if they plead to the

country, the inquest shall be taken presently. (3) And if any man

other than the party will sue for the king against thejuror , it shall

be heard and determined as afore is said. (4) And ifthe juror be

attainted at the suit of other than the party, and maketh fine, the

party that sueth shall have half the fine ; (5) and that the parties

to the plea shall recover theirdamages by the assessment ofthe en-

quest; (6) and that the juror so attainted have imprisonment for

one year, which imprisonment the king granteth that it shall not

be pardoned for any fine, (7) And if the party will sue by writ

before other justices, he shall have the suit in the form aforesaid.

31 H.6, f. 8- Fitz. Damage. 76- Fitz . decies tantum 1 , 2, 3, 4, 5, 6, 9 , 11-Rast.

145-5 Ed. 3, c. 10. Enforced by 38 Ed. 3, st. 1 c. 12, enacting that jurors tak-

ing moneyshall forfeit ten times the sum taken. Regist. 188.

* 38 EDWARD III. STAT. I. CAP. XII. A.D. 1363.

The punishment ofa juror taking reward to give verdict, and of

embraceors.

ÍTEM, As to the article ofjurors in the four and thirtieth year;

it is assented and joined to the same, That if any juror in assises

sworn, and other inquests to be taken between the king and party,

or party and party, do any thing take by them or other of the par-

ty plaintiff or defendant, to give their verdict and thereof be at-

tainted by process contained in the same article, be it at the suit

of the party that will sue for himself, or for the king, or any other

person, every of the said jurors shall pay ten times as much as he
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hath taken, ( 2) and he that will sue shall have the one half, and

the king the other half. (3) And that all the embraceors that

bring or procure such inquests in the country to take gain or profit,

shall be punished in the same manner and form as the jurors; (4)

and if the juror or embraceor só attainted have not whereof to

make gree in the manner aforesaid, he shall have the imprisonment

ofone year. (5) And the intent of the king, ofthe great men, and

ofthe commons is, that no justice nor other minister shall enquire

of office, upon any ofthe points of this article, but only at the suit

of the party, or of other, as afore is said.

34 Ed. 3, c. 8- Fitz. decies tantum 1, 2, 3, 4, 5, 6, 9, 11 , the punishment of em

braceors: None shall inquire of this statute but at the suit of the party. 5 Ed. 3, c.

10-Regist. 188-Rast. 145.

The three statutes preceding relate to the offence of embrace-

ry; which is one species of maintenance.

MAINTENANCE in general signifies an unlawful taking in hand,

or upholding ofquarrels, or sides, the disturbance or hindrance of

common right, culpa est rei se immiscere ad se non pertinenti.25

It is said to be twofold.

First, Ruralis, or in the country, as where one supports the pre-

tensions of another to lands, by taking or holding the possession

for him, by force, or subtlety; or where a person stirs up quarrels

and suits in the country, in relation to matters wherein he is no

way concerned .

Secondly, Curialis, or in a court ofjustice, where one officious-

ly intermeddles in a suit pending in such court, which no waybe-

longs to him, by assisting either party with money, or otherwisein

the prosecution.

Of this kind of maintenance there are three spécies :-

1. Where one maintains another, without any contract to have

part of the thing in controversy ; this goes under the common

name of maintenance.

2. Where a person maintains the one side, to have part of the

thing in suit; which is called champerty 26

3. Where one laboreth a jury ; which is called embracery.

Anyattempt whatsoever to corrupt, or influence, or instruct aju-

ry, or any way to incline them to be more favorable to the one side

than to the other, either by money, promises, letters, threats, or

persuasions, except only by the strength ofthe evidence, and the

argument of counsel, delivered in open court, at the trial of the

cause, is an act of embracery, whether thejurors, on whom such

25. Co. Lit, 368,b- 1 Hawk. P. C. 535. 26. Vide ante, P.
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an attempt is made, give any verdict or not, or whether the ver

dict be true or false.27

By the common law, the offender was subject either to an in-

dictment or to an action, in the same manner as those guilty of

any other kind of unlawful maintenance were.28

In the construction of the aforegoing statutes, it has been held:

1. Thatin all actions of decies tantum, being founded on an of

fence supposed to have been committed in some former action,

appearing upon record, it will be a good plea in bar, either that

there is no such record, or that there is not any such record by

which it may appear, that the juror was sworn.29 2. That it is

not sufficient to shew that the defendant took money, in order to

embrace a jury, without shewing also that he actually disposed of

it accordingly.30 3. That it must be shewn, in certain, how

much was received, otherwise the court will not know for what

sum to give judgment.31 4. That the giving money to ajuror,

after the verdict, is not within the statute, unless there be some

precedent contract relative to it.32 5. That it is not material

whether any verdict be given. 6. That all the jurors and embra-

ceors may be joined in one action, notwithstanding theymay have

severally received different sums; but it seems they ought to plead

severally.33 7. That they ought specially to deny the taking of

the money, &c. 8. That the plaintiff shall be paid the moiety of

the money due to him, on a judgment in decies tantum before the

king. 9. That the husband alone may maintain a decies tantum,

for embracery in a suit by him and his wife. 10. That one who

buys land at an undervalue, as the reward for maintaining a suit,

is equally culpable with one who receives money. 11. That, be-

ing a popular action, it may be barred by the king's release, before

action brought; but cannot be barred by release of the party in-

jured. 12. That no process of outlawry lies in this action, but

only a capias, or distress infinite, upon a nihil returned . 34

* 25 EDWARD III. STAT. V. CAP. III. A.D. 1350.

No indictor shall be put upon the inquest of the party indicted.

ITEM, it is accorded , That no indictor shall be put in inquests

upon deliverance of the indictees of felonies or trespass, if he be

challenged for that same cause by him which is so indicted .

27. Co. Lit. 369-Fitz. N. B. tit. De-

cies tantum 396-1 Hawk. 348.

28. Co. Lit. 157-Hob. 294-1 Hawk.

30. Fitz. N. R. tit. Decies tan. 596-1

Hawk. P. C. 551 .

31. Pl. Com. 85.

32. 1 Hawk. P. C. 551 .549.

29. B. Dec. tan. 2, 11 , 13—5 Ed . 4, 3,
33. ib.

34. jb. 550, 551 .



336
JURY.

Bro. Chall. 42, 101, 120, 142, 166.

It must have been at the common law a good cause of challenge

on the part of the indictee, that the juror was the indictor.

This hath been adjudged to be a good exception not onlyonthe

trial ofthe same indictment, but also in the trial of another indict-

ment, or action , wherein the matter found in such former indict-

ment is either directly in issue or happens to be material. 36

+28 EDWARD III. CAP. XIII. A.D. 1354.(I

The warranty of packing of wool shall be put out. An inquest

shall be medietate linquæ , where an alien is party.

II. And that in all manner of inquests and proofs which be to

be taken or made amongst aliens and denizens, be they merchants

or other, as well before the mayor of the staple, as before any oth-

er justices or ministers, although the king be party, the one halfof

the inquests or proof shall be denizens, and the other half aliens,

if so many aliens and foreigners be in the town or place where

such inquest or proof is to be taken, that be not parties, nor with

the parties in contracts, pleas or other quarrels, whereof such in-

quests or proofs ought to be taken ; (2) and ifthere be not so ma-

ny aliens, then shall there be put in such inquests or proofs as ma-

ny aliens as shall be found in the same towns or places , which be

not thereto parties, nor with the parties, as afore is said , and the

remnant of denizens, which be good men, and not suspicious of

the one party nor to the other.

Aninquest shall be de medietate linquæ where an alien is partyto any trial. Con-

firmed by 8 H. 6, c. 29-27 Ed. 3, st. 2, c. 8-Dyer 144-3 Ed. 4, f. 11-27 H. 6, f. 4

-Fitz . Trial 30, 32, 71-Bro. Denizen 1 , 12.

It is a matter of astonishment, how this statute ever became in-

corporated in our laws. It certainly falls within no principle, up-

on which English statutes have been adopted.

In the case of Resp. v Mesca et al, 36 though the court felt them-

selves constrained, by former practice, to admit the statute to be

35. Sid . 244-2 Hawk. P. C. 418-3

Bac Abr. 256.

36. 1 Dal. 73.

1) "That part only of this statute is in

force, which gives an inquest de medie-

tate linque." "Rep. of the Judges.
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in force; yet the Ch. Just. in delivering the opinion of the court,

observes,"ifthis were a new case thejudgment ofthe courtwould

be different, for the reasons which gave rise to the 28 Edw. 3, do

not apply to the present government, nor to the general circum-

stances of the country. Prisoners here have a right to the tes-

timony oftheir witnesses upon oath, and to the assistance of coun-

sel, as well in matters offact, as of law, which was not the case

in England in the year 1353, when that statute was enacted.-

Wedonot think, indeed, that granting a medietas linquæ, will, at

all , contribute to the advancement of justice." See title TRIAL,

8 Hen. VI. cap. 29.

5 HENRY VIII. CAP. VI. A.D. 1513.( K

An act concerning surgeons to be discharged of quests and other

things.

SHEWETH unto your discreet wisdoms, your humble orators the

wardens and fellowship ofthe craft and mystery of surgeons en-

franchised in the city of London, not passing in number twelve

persons, that whereas they and their predecessors, from the time

that no mind is to the contrary, as well in this noble city of Lon

don, as in all other cities and boroughs within this realm or else.

where, for the continual service and attendance that they daily

and nightly, at all hours and times, give to the king's liege peo-

ple, for the relief of the same, according to their science, have

been exempt and discharged from all offices and business wherein

they should use or bear any manner of armour, or weapon, and

with like privilege have been intreated as heralds of arms, as well

in battles and fields, as other places, therefore to stand unharness-

ed and unweaponed, according to the law of arms, because they

be persons that never used feats of war, nor ought to use, but on-

ly the business and exercise of their science, to the help and com-

fort ofthe king's liege people in the time of their need : (2) And

in the aforesaid city of London, from the time of their first incor-

poration, when they have been many more in number than theybe

now, were never called nor charged to be on quest, watch, nor

other office , whereby they should use or occupy any armour or de-

K) "So much only of this statute is in force, as discharges surgeons from service

on juries." Report of the Judges.

X x
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fencible geer of war, where though they should be unready, and

letted to practice their cure ofmen being in peril : (3) Therefore,

for that there be so small number of the said fellowship
ofthe craft

and mystery of surgeons, in regard to the great multitude of pa-

tients that be, and daily chance, and importune
happeneth and in-

creaseth in the foresaid city of London, that many of the king's

liege people suddenly wounded and hurt, for default of help in

time to them to be shewed, perish, and so divers have done, as ev-

idently is known, by occasion that your said suppliants
have been

compelled to attend upon such constableship
, watches, and juries,

as is aforesaid ; (4) be it enacted and established
by the king our

sovereign lord, and the lords spiritual and temporal and by the

commons, in this present parliament
assembled , and byauthority of

the same, That from henceforth
your said suppliants be discharg-

ed, and notchargeable
of constableship

, watch, and of all manner

of office bearing any armour, and also of all inquests and juries

within the city of London: (5) And also that this act in all things

doextendto all barber-surgeons admitted and approved to exercise

the saidmystery of surgeons, according to the form ofthe statute

lately made in that behalf, so that they exceed not, nor be at one

time above the number of twelve persons. “

The surgeons ofLondon shall be exempt from bearing armour, or parish offices,

&c. 3 H. 8, c. 11-14 & 15 H. 8, c. 5-32 H. 8, c. 42. Seefarther 34 & 35 H, 8,

c.8-1 Mar. st. 2, c. 9-6 W. 3, c. 4, and 18 Geo. 2, c. 15.

There are persons who, by the common law, are privileged from

serving on juries ; as peers ofthe realm, by reason of their rank,

who if they be not challenged, by either party, may challenge

themselves.37 There are also others who are privileged, on ac-

count oftheir offices or professions, as those whose attendance is

37. The reason of this being a good

cause ofchallenge may be, that they are

considered as a distinct order in society,

butthe common course is, that those who

have privilege must assert it in a proper

time andin a proper manner. Thus, by

the statute of Westminster, 2 c. 38, it is

provided, "That neither old men, above

the age of seventy years, nor persons

perpetually sick, nor those who do not

reside in the county shall be put on ju-

ries in the lesser assises." Yet it hath

been held, that although such persons

may sue out a writ of privilege, for their

discharge, grounded on this statute, yet if

they be actually returned, and appear,

they can neither be challenged by the

party, nor excuse themselves from not

sueing, if there be not a sufficient num-

ber without them . But the court on ap-

plication of the juror himself will gèner-

ally excuse, if there is a sufficient num-

ber remaining. 2 Inst. 446- F. N. B

165-3 Bac. Abr . 261 .



JUSTICES OF THE PEACE.
$39

required in the superior courts ofjustice, such as sergeants at law,

counsellors, attorneys and other officers of the courts.38

The act in the text was designed for the encouragement and

protection of surgeons.39 Surgery as well as physic, being at

that period more liberally professed in England, than perhaps in

any other part of Europe. A preceding statute in this reign, for

licensing physicians and surgeons, and suppressing empiricism,

contains a remarkable preamble in favor ofthe regular physicians

and surgeons.

JUSTICES OF THE PEACE.

34 EDWARD III. CAP. I. A.D. 1360.(L

What sort ofpersons shall be justices of peace ; and what

authority they shall have.

FIRST, That in every county of England shall be assignedfor

thekeepingofthe peace, one LORD, ¹ and with him three or four of

the most worthy in the county, with some learned in the law, (2) and

they shall have power to restrain the offenders, rioters , and all

other barators, and to pursue , arrest, take, and chastise them ac-

cording to their trespass or offence ; (3) and to cause them to be

38. Co. Lit. 157-9 Co. 46-6 Co. 53

-3 Bac. Abr. 260. A member of the

house of commons has no such privilege.

Yet in the case of Sir Edward Bainson,

returned as a juror in B. R. the court

would not force him to be sworn, against

his will: the parliament then being in

session, and he a member. Pash. 17-

Car. I.

39. A learned commentator on this

statute, observes : " It may perhaps be

thought singular to suppose that this ex-

emption from serving on juries, is the

foundation ofthe vulgar error, that a sur-

geon, and a butcher, (from the barbarity

of their business) maybe challenged asju-

rors. It is difficult to account for many

of the prevailing vulgar errors, with re-

gard to what is supposedtobe law. Such

as, that the body of a debtor may be

taken in execution after his death ; which

however was practised in Prussia before

the late king abolished it by the Code

Frederique." Obs. on the Statutes 351 .

[note e]

1) "Those parts only of this statute

are in force which are distinguished by

the numbers 2, 3, 4, 5, 6, and 10."

Report oftheJudges.

1. [one lord] In the original it is un

seigneur. Nowthe word seigneur does

not signify a lord or peer of the realm.-

There is an instance in the preceding

statute ofthe owner or skipper of a fish-

ing, smack being styled seigneur. [31

Ed. III. c. 2 ] Indeed at this period there

was not a sufficient number of peers in

the kingdom to furnish from that body a

justice for each county.

Seigneur seems to be derived from se-

nior, age formerly giving the only rank

and precedence.

" Credebant hocgrande nefas, et morṛ

te piandum,

Si juvenis vetulo non asurrexit.”

JUVENAL
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imprisoned and duly punished according to the law and customs of

the realm, and according to that which to them shall seem best to

do by their discretions and good advisement ; ( 4) and also to in-

form them, and to inquire of all those that have been pillors and

robbers in the parts beyond the sea, and be now come again, and

go wandering, and will not labour as they were wont in times past,

(5) and to take and arrest all those that they may find by indict.

ment, or by suspicion, and to put them in prison ; (6) and to take

of all them that be not ofgood fame, where they shall be found,

sufficient surety and mainprise of their good behaviour towards

the king and his people, and the other duly to punish, to the intent

that the people be not by such rioters or rebels troubled or endam-

aged, nor the peace blemished, nor merchants nor other passing

by the highways of the realm disturbed , nor put in the peril which

may happen of such offenders. (10) And that fines, which are to

be made before justices for a trespass done by any person, be rea-

sonable and just, having regard to the quantity of the trespass,

and the causes for which they be made.

Who shall be justices of the peace and what authority they shall have. Cro. El.

148, 689-8 Co. 36-1 Ed. 3, st. 2, c. 16-2 Ed. 3, c . 6-4 Ed. 3, c. 2-18 Ed. 3,

st. 2, c. 2. Enforced and amended by 13 R. 2, st. 1 , c. 7-2 H. 5, st. 1 , c. 4. Fines

for trespasses shall be reasonable. 9 H. 3, stat. 1 , c. 14-3 Ed. 1, c. 6. And see

1 W. and M. sess . 2, c. 2, declaring excessive fines and cruelpunishments to be il-

legal; andlikewise grants offines before conviction. See fartherfor the qualifi

cation and duty ofjustices ofthe peace. 12 R. 2, c. 10-2 H. 5, st. 1, c. 4-18 H.

6, c. 11-1 Ed. 4. c. 2-1 R. 3, c. 3—3 H. 7, c . 1—4 H. 7, c. 12—1 Mary, st. 2, c. 8

-1 and 2 P. and M. c. 13-2 and 3 P. and M. c. 10—7 J. 14, c. 5–21 Jac. 1 , c. 12

-6 Geo. 1, c. 21 , sect. 12-9 Geo. 1, c. 7-5 Geo. 2, c. 18 & 19-15 Geo. 2, c. 24---

16 Geo. 2, c. 18-18 Geo . 2, c. 20-23 Geo . 2, c. 26-24 Geo. 2, c. 44& 55-26 Geo.

2, c. 14 & 27-27 Geo. 2, c. 16 & 20, and 30 Geo. 2, c. 24.

The parts of this statute which are declared to be in force, may

be considered to be declaratory of the powers of justices of the

peace, rather than as tending to enlarge them.

the
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33 EDWARD 1. STAT. V1. A.b. 1305."

An ordinancefor measuring ofland.

WHEN an acre of land containeth a perches in length, then it

shall be in breadth ævi perches ; (2) when it containeth xi perch-

es in length, then it shall be in breadth xiv di. and three quarters

ofone foot; (3) when it is xii, then xiii, v foot, and di. (4) When

it is xiii,then xiii, v foot, and almost an inch; (5) when xiv, then

xi, vii foot, and almost an inch; (6) when av, then and di.

foot, and iii quarter of a foot ; (7) when xvi, then a; ( 8) when

xvii, then ix, vi foot, iii q of a foot, and almost half an inch ; ( 9)

when xviii, then viii, xiv foot, and viii inches ; ( 10) when xix,

then viii, vi foot, and ari inches, and di. ( 11) when xx, then viii

perches ; (12) when xxi, then vii perches, a foot z inches, and it

9ofan inch; ( 13) when xxi , then vii, ii foot and an half; ( 14)

when xxiii, then vi, iii q, ii foot, and ri inches and di; ( 15) when

xxiv, then vi, and di . ii foot, and vi inches ; (16) when av, then

ai, vi foot, and almost inches ; ( 17) when xxvi, then vi, ii foot,

and almost di ; ( 18) when xxvii, then v, iii q , v inches and di;

(19) when xxviii, then v, ai foot, a inches and di; (20) when

xxix, then v, viii foot, v inches and di; (21) when xxx, then v, v

foot and di; (22) when xxxi, then v, ii foot, and viii inches ; (25)

when xxxii, then v; (24) when xxxiii, then iv, xiv foot, and iv

inches ; (25) when xxxiv, then iv and di, iii foot and iv inches;

(26) when xxxv, then iv and di, i foot, iii inches and di; (27)

when xxxvi, then iv, vii foot and iv inches ; (28) when xxxvii, -

then iv, v foot, and iv inches ; (29) when xxxviii, then iv, iii foot,

and almost di; (30) when xxxix, then iv, i foot, and almost i

inches; (31 ) when xl, then iv ; (32) when xli, then iii, iii q, i foot,

and x inches; (33) when xlii, then iii, iii q, and vii inches ; (34)

when xliii, then iii and di, iii foot, and an inch and di ; ( 35) when

xliv, then ii and di, ii foot, and iii inches ; ( 36) when xv, then

iii and di, di a foot, and tii inches.
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LARCENY.

* 21 HENRY VIII. CAP. VII. A.D. 1529.(M

Servants imbezling their masters goods to the value offorty shil-

lings, or abote, shall be punished as felons.

WHERE before this time divers, as well noblemen, as other the

king's subjects, have upon confidence and trusts delivered unto

their servants their caskets, and other jewels, money, goods, and

chattels, safely to be kept to the use of their said masters or mis-

tresses, and after such delivery the said servants have withdrawn

themselves, and gone away from their said masters or mistresses,

with the said caskets, jewels, money, goods, and chattels, or part

thereof, to the intent to steal the same, and defraud their said

masters or mistresses thereof, and sometime being with their said

masters or mistresses, have converted the said jewels , money, and

other chattels, or part thereof, to their own use, which misbehavi-

our so done was doubtful in the common law, whether it were fel-

ony or not; and by reason thereof the foresaid servants have been

in great boldness to commit such or like offences. (2) Be it there-

fore enacted, ordained, and established by the king our sovereign

lord, by the assent of the lords spiritual and temporal, and the

commons, in this present parliament assembled, and by authority

ofthe same, That all and singular such servants, to whom any

such caskets, jewels, money, goods, or chattels , by his or theirsaid

masters or mistresses, shall from henceforth so be delivered to

keep, that ifany such servant or servants withdraw him or them

M) The statute was made at London,

at a parliament begunand held at that ci-

ty, and continued afterwards by proroga-

tion and adjournment to Westminster,

A.D. 1529. It was limited to continue

in force till the next parliament. By the

27 Hen. VIII. c. 17, clergy was taken a-

way in this case. By the 27 Hen. VIII.

c. 7, [A.D. 1536] both these statutes

were made perpetual. And by the sta-

tute 1 Edw. VI. c. 12, § 18, [A.D. 1547]

the statute 27 Hen. VIII. c. 17, was con-

firmed. These statutes however, were

considered as repealed without a particu-

ir reference to them bythe general re-

pealing clause contained in the 5 § of stat

1, Mariæ sessio prima c. 1 , which pro-

vides that all offences made felony by

statutes made since the 1st year of Hen.

VIII. which were not felonies before, the

same statutes are repealed.

The stat. in the text 21 Henry VIII, c

7, was afterwards re-enacted and revived

by 5 Eliz. c. 10, but not the stat. 27 Hen.

VIII. c. 17, so that the offender still had

his clergy. By the statute of12Ann. c.

7, clergy is taken away if the offence be

committed in a dwelling house or out-

house thereto belonging.
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from their said masters and mistresses , and go away with the said

caskets, jewels, money, goods, or other chattels, or any part there-

of, to the intent to steal the same, and to defraud his or their said

masters or mistresses thereof, contrary to the trust and confidence

to him or them put by his or their said masters or mistresses, or

else being in the service of his said master or mistress , without

assent or commandment of his master or mistress he imbezil

the same caskets, jewels, money, goods, or chattels, or any part

thereof, or otherwise convert the same to his own use, with like

purpose to steal it, that if the said caskets, jewels, money, goods,

or chattels, that any such servant shall so go away with, or which

he shall imbezil with purpose to steal it, as is aforesaid , be of the

value of xl s. or above, that then the same false, fraudulent, and

untrue act or demeanour, from henceforth shall be deemed and

adjudged felony; and he or they so offending, to be punished, as

other felons be punished for felonies committed, by the course of

the common law.

II. Provided always, That this act or any thing therein con-

tained, shall not in any wise extend, or be prejudicial to any ap-

prentice or apprentices, nor to any person within the age of eigh

teen years, going away with his or their masters goods or jewels,

or otherwise converting the same to his or their own uses, during

the time oftheir apprenticeship, or being within the age ofeighteen

years, but that every apprentice or apprentices , such person or per...

sons being within the said age, doing or offending contrary to this

present act, shall be, and stand in like case as they and
every of

them were before the making of this act; (2) the same act to con-

tinue and endure unto the next parliament.

3 Inst. 104-Dyer 5. This statute shall not extend to an apprentice, or one with-

in 18 years of age. 27 H. 8, c. 17-28 H. 8, c . 2. Rep. by 1 Mar. sess. 1, c. 1 , and

made perpetual by 5 El. c. 10.

The title of this chapter of the statute is as follows : " Servants

embezzling heir masters ' goods to the value of forty shillings to be

punished as felons ;" and the preamble states that it "was doubt-

ful in the common law, whether such misbehaviour, were felony,

or not." Mr. Barrington in his observations on this statute, pro-

nounces this doubt to be one ofthose which being recited in the

1. Obs. on the stats. 358.
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preambles of statutes have much enervated the principles ofthe

common law: a doubt which, as he conceives could never have

been the doubt of a lawyer. The correctness of the opinion of

this judicious commentator, it is presumed, will be manifest by a

recurrence to the principles of the common law, recognized bythe

most eminent lawyers of modern times . A late elementary wri

ter observes, that the statute of 21 H. 8, c. 7, " is but little re-

sorted to at this day; for notwithstanding the inference which

might at first sight be drawn from it, it is a clear maxim of the

common law, that where one has only the bare charge or custody

of the goods of another, the legal possession remains in the owner,

and the party may be guilty of trespass and larceny in fraudulent-

ly converting the same to his own use."
Thus a butler may com

mit larceny of plate in his custody, or a shepherd of sheep, the

same of a servant entrusted to sell goods in a shop. This rule ap

pears to hold universally in the case of servants, whose possession

of their masters ' goods by their delivery or permission is the pos-

session of the master. Why an exception was introduced into

this statute in favor of apprentices, is not understood, but they

are equally liable with servants, by the common law. This liabil-

ity extends to all cases where the goods were once in the posses-

sion of the master ; but if the master had no otherwise the posses

sion thanby the bare receipt of his servant, upon the delivery

a stranger, for the master's use, and the servant hath done no act

to determine his original lawful and exclusive possession , as by

depositing them in his master's house, or the like, if the servant

under such circumstances should purloin them, this would not be

felony; for although to many purposes, and as against third per-

sons, a delivery to the servant to the master's use, is in law a re-

ceipt of the goods by the master, yet it is otherwise in respect to

the servant himself, upon a charge of larceny at common law, in

converting such goods to his own use: because as to him, there

was no tortious taking in the first instance and consequently no

trespass, as there is where a servant converts to his own use, pro-

perty in the virtual possession of the master, whereof he has but

the bare charge for special purposes, committed to him bythe mas-

ter. But if a servant be sent by his master to receive goods, in a

boat or other vehicle, belonging to the master, and if after the de

livery ofthe goods into such boat, &c. the servant should embez-

zle any part of them, this would be felony.

4

2. 2 East's Pleas of Cr. 564, $ 14.

3. 562, § 11-1 Hale . 668.

4. See Waite's case H. 16, Geo. II. B.

R. determined upon a consultation of all

the judges, nem. con. 2 East's fr. Law,

570, § 17-1 Leach 33-Bazely's case 0.

B.-Feb. 99-2 Leach 973-2 East 571-

Bull's case O. B. 97- afterwards before

9judges 2 East. 579.

5. Spear's case Kingston spring ass.

1798, 2 East Cr. L. 568-2 Leach 962.-

In this case prisoner had been sent in a

boat to receive an indefinite quantity of

wheat in bulk, he received part in bulk

and part in sacks, put up byhis direction,

and embezzled the wheat in the sacks.
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Goods delivered to a tradesman's servant to carry to a customer

are still in the possession ofthe owner, and the servant is guilty of

Larceny, in converting them, whether he break the package, or sell,

or dispose of the whole together. Servant going off with money

which his master had given him to carry to another, and applying

it to his own use is guilty of larceny, by the common law. And

so it would seem to be, ifthe money had been given to him to pur

chase goods.

MORTGAGE.

* GEORGE II. CAP. XX. A.D. 1734.(N

An actfor the more easy redemption and foreclosure of

mortgages.

WHEREAS mortgagees frequently bring actions of ejectment for

the recovery of lands and estates to them mortgaged, and bring

actions on bonds given by mortgagors to pay the money secured

by such mortgages, and for performing the covenants therein con-

tained, and likewise commence suits in his majesty's courts of e-

quity, to foreclose their mortgagors from redeeming their estates ;

and the courts oflaw, where such ejectments are brought, have not

power to compel such mortgagees to accept the principal monies

and interests due on such mortgages, and costs, or to stay such

mortgagees fromproceeding to judgment and execution in such ac-

tions ; but such mortgagors must have recourse to a court ofequi-

ty for thatpurpose ; in which case likewise the courts of equity do

not give relief until the hearing of the cause : For remedy thereof

and to obviate all objections relating to the same; Be it enacted

6. In Bass's case (O.B. 1782) it was

mentioned as an additional circumstance

that the package was broken open but

the ground of the decision by all the

judges was "because the possession still
remained in the master.' And so the

case was cited by judge Gould in giving

judgment in Wilkins' case-O.B. 1789-

2 East. fr. L. 673-2 Leach 586. In the
case of Bass the defendant was not the

menial servant of the prosecutor, but a

porter in his general employ. See 2East

fr. L. 566, § 15—1 Leach 285.

7. Lavender's case, determined in 1798

by the opinion of all the judges. 2 East

fr. L. 566.
8. It was indeed determined otherwise

in Watson's case , Worcest. Sp. ass. 1788

cor. Heak J. and afterwards by all the

judges. 2 East 562.

But this determination is deemed to be

law in Lavender's

~) " The 1st and 3d sections ofthis statute are in force." Rep. ofthe Judges.

Y r
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bythe king's most excellent majesty, by and with the advice and

consent ofthe lords spiritual and temporal, and commons, in this

present parliament assembled, and by the authority of the same,

That from and after the first day of Easter term , one thousand

seven hundred and thirty-four, where any action shall be brought

on anybond for payment of the money secured by such mortgage,

or performance of the covenants therein contained or where any

action of ejectment shall be brought in any of his majesty's courts

ofrecord at Westminster or in the court of Great Sessions in

Wales or in any of the superior courts in the counties palatine of

Chester, Lancaster, or Durham, by any mortgagee or mortgagees,

his, her, or their heirs, executors administrators or assigns, for the

recovery of the possession of any mortgaged lands, tenements or

hereditaments, and no suit shall be then depending in any of his

majesty's courts ofequity, in that part of Great Britain called En-

gland, for or touching the foreclosing or redeeming ofsuch mort-

gaged lands, tenements or hereditaments ; ifthe person or persons

having right to redeem such mortgaged lands, tenements or here-

ditaments, and who shall appear and become defendant or defen-

dants in such action, shall at any time pending such action, pay

unto such mortgagee or mortgagees, or in case of his, her, or their

refusal shall bring into court, where such action shall be depend-

ing, all the principal monies and interest due on such mortgage,

and also all such costs as have been expended in any suit or suits

at law or in equity upon such mortgage, ( such money for princi-

pal, interest and costs to be ascertained and computed by the court

where such action is or shall be depending, or by the proper officer

by such court to be appointed for that purpose) the monies so paid

to such mortgagee or mortgagees, or brought into such court, shall

be deemed and taken to be in full satisfaction and discharge of

such mortgage, and the court shall and may discharge every such

mortgagor, or defendant of and from the same accordingly; and

shall and may, by rule or rules of the same court compel such

mortgagee or mortgagees at the costs and charges of such mort-

gagor or mortgagors , to assign, surrender or re-convey such mort-

gaged lands, tenements and hereditaments, and such estate and

interest as such mortgagee or mortgagees have or hath therein,

and deliver up all deeds, evidences and writings, in his, her, or

their custody relating to the title of such mortgaged lands , tene-



MORTGAGE. 347

ments and hereditaments unto such mortgagor or mortgagors, who

shall have paid or brought such monies into the court, his, her, or

their heirs, executors or administrators , or to such other person or

persons, as he, she, or they, shall for that purpose nominate or ap-

point.

III. Provided always, That this act, or any thing therein con-

tained, shall not extend to any case when the person or persons,

against whom the redemption is or shall be prayed, shall (by writ-

ing under his, her or their hands, or the hand of his, her, or their

attorney, agent or solicitor to be delivered before the money shall

be brought into such court at law, to the attorney or solicitor for

the other side) insist either that the party praying a redemption.

has not a right to redeem , or that the premisses are chargeable with

other or different principal sums, than what appear on the face of

the mortgage, or shall be admitted on the other side ; nor to any

case where the right of redemption to the mortgaged lands and

premisses in question in any cause or suit shall be controverted or

questioned by or between different defendants in the same cause

or suit; nor shall be any prejudice to any subsequent mortgagee

or mortgagees, or subsequent incumbrancer ; any thing in this act

contained to the contrary thereof in any wise notwithstanding.

4 & 5 W. and M. c. 16.

Upon this statute, the proceedings in ejectment on a mortgage

may be stayed by the mortgagor, or his assignee, of the equity of

redemption, on payment of the principal , interest and costs with-

out paying offa bond debt due to the mortgagee. If there be any

doubt, as to the amount of what is due, the court will refer it to

the master who taxes the costs : ifthe debt and costs are not paid,

the plaintiff must proceed in the action and cannot have an attach-

ment. It is said that the court will not stay the proceedings in

an ejectment, brought by the mortgagee against a mortgagor, on

payment of principle, interest and costs, ifthe latter has agreed

to convey the equity of redemption to the mortgagee . ³

And the proceedings cannot be stayed, without consent upon

this statute, after a writ of possession has been executed .
5

In Pennsylvania we have a positive act of assembly directing

the mode of proceeding upon mortgages, entirely different from

1. 2 Barnes No. 147-2 Stra. 1107-

Ande. 341, S. C.- Prec. in Chan. 407,

419.

2.2 Stra. 1220.

3. 7 Term. Rep. 185-But see 1 Wils.

80, semb. contra.

4. P. Cur. 7-41 Geo. III.- 1 Tidd's

Pr. 487.

5. 1 St. Laws, Sm . Ed. 94 .
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the modes prescribed in England. This act expressly confines

the remedy of the mortgagee, to the recovery of the principal and

interest due on the mortgage ; and the proceedings under the law

shew the uniform construction of it. The scire fecias is to shew

cause why the land should not be sold, for payment of the princi-

pal and interest due on the mortgage : when judgment is obtained,

the levari facias is to levy the principal and interest money only.

There is no penalty, nojudgmentfor a penalty and the court might

as well refuse to stay proceedings in a suit on a single bill, till a

subsequent debt was discharged, as in the case of a mortgage.-

Upon the execution in both cases, no more can be levied than the

principal and interest." Wherefore the court in the case of

Dorrow assignee v Kelly, made the rule absolute to stay pro-

ceedings on the scire facias, upon payment of the principal mort-

gage money, interest and costs only, without payment ofthe sim❤

ple contract debts, due bythe defendant tothe plaintiff. Although

it was urgent that, as these debts were contracted since the assign-

ment it was tobe presumed, they had been contracted on the faith

ofthe first security.

*

MORTMAIN.

7 EDWARD I. STAT. II. A. D. 1279.

A statute of Mortmain.

Who shall taketheforfeiture oflands given in Mortmain.

§ WHERE of late it was provided, Tha religious men should

not enterinto the fees of any without licence and will ofthe chief

lord, of whom such fees be holden immediately ; and notwith-

standing such religious men have entered as well into their own

fees, as in the fees of other men approprying and buying them,

and sometimes receiving them of the gift of others, whereby the

services that are due ofsuch fees, and which at the beginning were

provided for defence ofthe realm, are wrongfully withdrawn and

the chief lords do fleese their escheats of the same : ( 2)We there-

foretothe profit ofour realm, intending to provide convenient rem-

edy, by the advice of our prelates, earls , || barons , and other ¶our

subjects, being of our council, have provided, made , and ordained,

That no person, religious or other, whatsoever he be that will, buy

6. 1 Dal. Rep. 144. Read lose.
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or sell any lands or tenements, or under the colour of gift, or lease,

or that will receive by reason of any other title, whatsoever it be,

lands or tenements, or by any other craft or engine will presume

to appropriate to himself under pain of forfeiture of the same,

whereby such lands or tenements may anywise come into mort-

main. (3) We have provided also, That if any person religious

or other, do presume either by craft or engine to offend against

this statute it shall be lawful to us and other chief lords of the fee

immediate, to enter into the land so aliened, within a year from

the time ofthe alienation, and to hold it in fee as an inheritance.

(4) And ifthe chief lord immediate, be negligent, and will not en-

ter into such fee within the year, then it shall be lawful to the next

chieflord immediate ofthe same fee to enter into the same land

within halfa year next following, and to hold it as before is said ;

and so every lord immediate, may enter into such land, if the next

lord be negligent in entering into the same fee, as is aforesaid.

(5) And if all the chieflords of such fees, being of full age, within

the fourseas, and out of prisonbe negligent or slack in this behalf,

*we, immediately after the year accomplished, from the time that

such purchases, gifts or appropriations hap to be made shall take

such lands and tenements into our hands, and shall infeoff other

therein by certain services to be done to us for the defence ofonr

realm ; saving to the chief lords of the same fees their wards and

escheats, and other services thereunto due and accustomed. (6)

Andtherefore we commandyou that ye cause the foresaid statute to

be read before you, and from henceforth to be kept firmly and ob-

served. Witness myselfat Westminster the fifteenth day ofNo-

vember, the seventh year ofour reign .

NotAdd the kingto the justices ofhis bench, greeting, whereof late, &c.

in the original. Read liege men ofour kingdom. Add for one whole year.

H. 3, st. 1, c. 36-1 Roll. 154, 157, 457-2 Roll. 170-9 H. 3, st. 1 & 2, c. 36-8

H. 4, 15-41 Ed. 3, 16, 21-47 Ed. 3, 11- Bro. Mortmain 15, 16, 18, 20, 24, 27,

31, 38, 39, 41 , 43-50 Ed. 3, 22, Fitz. Mortmain. 13 Co. Lit. 2,b-15 Ed. 4, 13-

Fitz. Formedon, 57- Fitz. 2 Quan. imp. 163. No land shall be aliened in mortmain

upon pain ofthe forfeiture thereof. 2 Bulst. 187, 3 Bulst. 45. Enforced & amend-

ed by13 Ed. 1 , st. 1 , c. 32-18 Ed. 1 , st. 1 , c. 3,-34 Ed. 1, c. 3- See. 18 Ed.

3, st.3, c. 3, with respect to licencesforpurchases in mortmain ; and 15 R. II. c.

5, what purchases shall be adjudged mortmain. 23 H. 8, c. 10, for giving lands

topious usesfor 20 years, See. 22, Car. 2, c. 6, enabling corporations to purchase

in mortmain. 7 & 8, W. 3, c. 37, empoweringthe king to grant licences to alien

in mortmain, and 9 Geo . 2, e. 36 restraininggiftsin mortmain by will.
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13 EDWARD I. STAT. I. CAP. XXXII. A.. 1285.‡

Mortmain by recovery of land by default.

WHEN religious men and other ecclesiastical persons do im-

plead any, and the party impleaded maketh default, whereby he

ought to fleese the land ; forasmuch as the justices have thought

hitherto, that if the party impleaded make default by collusion,

that where the demandant, by occasion of the statute, could not

obtain seisin of the land by title or gift, or other alienation , he

shall now by reason ofthe default, and so the statute is defrauded;

(2 it is ordained by our lord the king, and granted , That in this

case, after the default made, it shall be inquired by the country

whether the demandant had right in the thing demanded or no.

And if it be found that the demandant had right in his demand,

the judgment shall pass with him, and he shall recover seisin ; and

if he hath no right, the land shall accrue to the next lord ofthe

fee ifhe demand it within a yearfrom the time of the inquest tak-

en ; (3 ) and ifhe do not demand it within the year, it shall accrue

to the next lord above, if he do demand it within half a year

after the same year : (4) and so every lord after the next lord

shall have the space of half a year to demand it successively, un-

til it come to the king to whom at length, through default of other

lords the land shall accrue. (5) And to challenge the jurors of

the inquest, every of the chief lords of the fee shall be admitted,

and likewise forthe king, they that will shall challenge ; (6) and

after the judgment given, the land shall remain clear in the king's

bands, until it be designed by the demandant, or some other chief

lord, and the sheriff shall be charged to answer therefore at the

exchequer.

"" C.

7Ed. 1 , st. 2—2 Inst. 428- Fitz. Coll . 1 , 2, 4, 5, 6 , 7, 9, 10, 11 , 22, 24, 25, 26, 27,

31 , 40 , 42, 46-10 H. 7 , f. 3-11 Ed: 3 , st . 3. c. 3*-9 H. 3- st. 36. See fur-

ther 18 Ed. 1 , st. 1 , c. 3—34 Ed. 1 , st. 3—18 Ed. 3, st . 3 , c . 3—15 R. 2, c. 5—23 H.

8, c. 10,restraining alienations in mortmain-1 & 2 Ph. & M. c. 8 permitting them

to spiritual corporations 39 El. c. 5-21 Juc. 1, c. 1-13 & 14 Car. 2, c. 12. per

mittingthemfor the benefit ofthe poor , &c. 7 & 8 Will . 3 , c. 37, empowering the

crown togrant licences to alien in mortmain ; and 9 Geo. 2, c. 36, restraininggifts

in mortmainby will.

* This seems to be a mistaken reference.

+ Read lose.
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18 EDWARD I. STAT. I. CAP. III. A.D. 1290.

Nofeoffment shall be made to assure land in mortmain.

AND it is to be understood that by the said sales or purchases

of lands or tenements or any parcels of them, such lands or tene-

ments shall in nowise come into mortmain, either in part or in

whole, neither by policy nor craft, contrary to the form ofthe stat-

ute made thereupon of late. (2) And it is to wit, that this statute

extendeth but only to lands holden in fee simple ; (3) and that it

extendeth to the time coming, and it shall begin to take effect at

the feast of Saint Andrew the apostle next coming. Given the

eighteenth year ofthe reign of king Edward son to king Henry.

See the references to theforegoing statute.

15 BICHARD II. CAP. V. A.D. 1391.‡

Assurance oflands to certain places, persons and uses, shall be ad-

judged mortmain.

ITEM, Whereas it is contained in the statute De religiosis,

That no religious, nor other whatsoever he be, do buy or sell , or

under colour of gift, or term, or any other manner of title whatso-

ever, receive ofany man, or in any manner by gift or engine cause

to be appropriated unto him any lands or tenements, upon pain of

forfeiture of the same, whereby the said lands and tenements in a-

ny manner mightcome to mortmain. (2) And if any religious,

or any other, do against the said statute by art or engine in any

manner, that it be lawful to the king, and to other lords, upon the

said lands and tenements to enter, as in the said statute doth more

fully appear. (3 ) And now of late by subtile imagination , and by

art, and engine, some religious persons, parsons, vicars, and other

spiritual persons, have entered in divers lands and tenements,

whichbe adjoining to their churches and of the same, by sufference

and assent ofthe tenants, have made church-yards, and by bulls

of the bishop of Rome have dedicated and hallowed the same, and

in them do make continually parochial burying without licence of
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the king and of the chief lords ; therefore it is declared in this

'parliament, That it is manifestly within the compass of the said

statute. (4) And moreover it is agreed and assented, That all they

that be possessed by feoffment, or by other manner to the use of

religious people, or other spiritual persons, of lands and tenements ,

fees, advowsons, or any manner other possessions whatsoever,

to amortise them, and whereof the said religious and spiritual per-

sons take the profits, that betwixt this and the feast of St. Michael

next coming, they shall cause them to be amortised bythe licence

ofthe king and ofthe lords or else that they shall sell or alien them

to some other use between this and the said feast, upon pain to be

forfeited to the king, and to the lords, according to the form ofthe

said statute of religious, as lands purchased by religious people:

(5) And that from henceforth no such purchase be made, so that

such religious or other spiritual persons take thereof the profits as

afore is said upon pain aforesaid . (6) And that the same statute

extend and be observed of all lands, tenements, fees , advowsons

and other possessions, purchased, or to be purchased tothe use of

gilds or fraternities. (7) And moreover it is assented, because

mayors, bailiffs, and commons of cities, boroughs and other towns,

which have aperpetual commonalty, and others which have offices

perpetual, be as perpetual as people of religion, that from hence-

forth they shall not purchase to them, and to their commons or of-

fice, upon pain contained in the said statute De religiosis. (8)

And whereas others be possessed, or hereafter shall purchase to

their use, and they thereoftake the profits, it shall be done in like

manneras afore is said of people of religion.

Mortmain in respect of taking of lands in use. & H. 4, f. 15-1 Co. 123, &the

references to the aforegoing statutes.
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23 HENRY VIII. CAP. X. A.D. 1531 .

An actforfeoffments and assurances of lands and tenements made

to the use ofany parish church, chapel, or such like.

WHERE, by reason of feoffments, fines, recoveries , and other

estates, and assurances, made of trusts, of manors, lands, tene

ments, and hereditaments, to the use of parish churches, chapels,

church-wardens, guilds, fraternities, comminalities, companies or

brotherhoods erected and made ofdevotion, or bycommon assent of

the people, without any corporation, and also . by reason of feoff-

ments, fines, recoveries, wills, and other acts made to any uses a

foresaid or to the uses and intents to have obities perpetual, or a

continual service of a priest for ever, or for three score or four

score years, founden of the issues and profits ofthe manors, lands,

tenements and hereditaments, whereof such feoffments , fines, re-

coveries, wills, and other acts been made, or that the feoffees, con

isees, recoverees, or other persons, and their heirs thereof seised,

shall take, levy, receive, and perceive, or cause or suffer to be tak

en, levied, and perceived, the issues, revenues, and profits, there

ofand the same to dispose, pay, convert, or otherwise imploy or

suffer, or cause to be disposed, paid, converted or imployed to any

such uses, intents or purposes, as been above specified , or to any

other like uses and intents ; there groweth and issueth to the king

our sovereign lord , and to other lords and subjects of the realm,

the same like losses and inconveniences, and is as much prejudi

cial to them, as doth, and is, in case where lands be aliened into

mortmain :

II. Be it therefore enacted by the king our sovereign lord, the

lords spiritual and temporal, and the commons, in this present par

liament, assembled, and by authority of the same, That all and

‡‡‡ “There are several statutes call-

ed statutes of mortmain one of which

" the statute de religiosis") was passed

in the seventh year of Ed. I. st. 2- no-

therinthe 13th year of Ed 1, c. 32-Ano

therin the fifteenth year ofRich. 2. chap.

5-And another in the 23d year of Hen

ry VIII. c. 10. These statutes are in part

inapplicable to this country, and in part

applicable and in force-They are so far

in force, that all conveyances, either by

deed or will, of lands , tenements, or he

reditaments, made to a body corporate,

or for the use of a body corporate, are

void unless sanctioned by charter or act of

assembly. So also are all such conveyan

ces void, made either to an individual, or

to any number of persons associated, but

not incorporated, if the said conveyances

are of a superstitious nature, and not cal,

culated to promote objects of charity or

utility." Rep. ofthe Judges.

Z z
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every such uses, intents, and purposes, of what name, naturë, óf

quality they shall be called, that shall be devised, covenanted,

made, declared, or in any wise ordained, after the first day of

March, in the three and twentieth year of the reign of our sove-

reign lord, king HENRY the eighth, by any feoffee, recoverer or

conisee, or by any other person or persons, to whose use any such

feoffee, recoveree or conisce shall be seised , ofany manors, lands,

tenements, or hereditaments, or ofthe issues, revenues and profits

ofthem, or any ofthem shall be utterly void, and of no strength,

virtue nor effect in the law.

III. Provided always, That it shall be lawful to every person,

being seised of any manors, lands, tenements, or hereditaments,

to his or her own proper use, or havingfeoffees, recoverees or con-

sees, to his use, to make, ordain, or devise, or cause to be made,

ordained, or devised, any of the uses intents, or purposes, above

specified, in such manner as they mighthave done before the mak

ing of this act, and as if this act had never been had or made; (2)

so that no such uses, intents, or purposes to be so made, ordained

or devised after the first day of March, be not in any wise made,

Ordained, devised or appointed, to endure, continue or abideby a-

ny craft, colour, terms, sentences, clauses, words or other means,

above the term oftwenty years next after the first making and

beginning of any such uses, intents or purposes.

IV. And it is further enacted, That if any person or persons,

in defraud of this statute, bind or ordain any their heirs or suc-

cessors, or any other person or persons, that they shall suffer any

such uses, intents and purposes, to endure and continue contrary

to this act, upon pains or penalties of losses of any other lands

tenements or hereditaments, or ofany other thing or things ; or do

attempt or devise by any colour, craft or means, any thing or

things, to make any such uses, intents or purposes to be declared,

contrary tothe true meaning ofthis act, to continue or abidefor any

longer time or season than is above limited for the same ; that then

every such pain, penalty, craft, colour and every other thing and

things, of what kind, nature or quality soever it be that shall be so

made, ordained or devised in defraud ofthis act, shall be utterly

void in the lawto all intents ; and that this statute shall be always

interpreted and expounded as beneficially may be, to the destruc-

tion and utter avoiding ofsuch uses, ntents and purposes therein
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above remembered, and of all other like uses and intents, other

wise than only after manner as is afore by this present act pro-

vided.

Feoffments and assurances of lands, tenements, &c. to churches, commonalities

&c. prejudicialto the king and his subjects. 9 H. 3, stat. 1 , c. 367 Ed. 1 , stat. 2-

13 Ed. 1, stat. c. 32-18 Ed. 1 , st. 1, c. 3-18 Ed. 3, st. S, c. 3-15 R. 2, c. 5, As

surances of lands to churches, chapels, &c. shall be void. Cro. El. 288.- 11 Co. 74

See the references to theforegoing statutes.

Bythexxxvi chapter of Magna Charta it is provided, that " No

land shall be given in mortmain." This is considered the foun

dation of all the statutes of mortmain ; and it is interpreted to

extend as well to lands given to a religious house to hold to their

own use, as to those which were given back to the donor to hold of

the same house: Though the words appear to apply to the latter

case, whence the grievance probably most frequently arose ; not

indeed as respected the community at large, but to the feudal

lords.

Lands were frequently given to monasteries, and other religious

incorporations pro salute animæ, by those who were induced to

believe that the donations oftheir temporal possessions would se

cure everlasting happiness in another world. The donations were

veryprejudicial to the feudal lords ; inasmuch as thereby the lands

remained in an unchangeable perpetuity without descent to an

heir ; and therefore never produced the casualties of wardship, re

lief, &c. It was in consequence common before this statute, to

guard againstthe inconveniences, by a clause inserted in the deed

of feoffment to this effect, quod licitum sit donatori rem datam

dare, vel vendere, cui voluerit exceptis VIRIS RELIGIOSIS et ju-

dais. This statute was designed to guard against the grievances,

but ecclesiastical persons who sir Edward Coke tells us " in this,

were to be commended that they had ever the best learned men

in the law, that they could get of their council, found many ways

to creep out ofthis statute, viz. religious men, as abbots," &c.³

To defeat the various devices, by which ingenious men, from

time to time, evaded the designs of the legislature, a number of

statutes were successively passed on this subject.

The statute 7 Edw. 1 , c . 2, intended to provide against the de

vices by which the law onthis subject had been evadel.

To elude the provisions of this statute they obtained land, by

pretending title to it ; and under such pretended title sued out a

præcipe quod reddat, against the tenant, and he by consent and

collusion made default, and a recovery was had, and thereun

judgment-Et sic fieret fraus statuto says Sir Edw. Coke,

1. 2 Inst. 74, 5.

2. Woods Inst. 200- ! Reeve E. L. 21 .

3. 2 Inst. 756
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To prevent these practices the statute 32 West. 2, [13 Ed. 1, e.

$2] was enacted . In the exposition ofwhich statute, it is observ-

ed, the judges went as far beyond the letter, as their exposition of

Ed. 1, seems to have fallen short of the meaning and intent of

the law.4

Nowthey could neither get land by purchase, gift, lease or re-

covery: nevertheless the resources ofecclesiastical ingenuity were

hot defeated,

"Effugiet tamen hæc sceleratus vincula Proteus.”

They found out an evasion of these statutes, by causing the

land to be conveyed to divers persons and their heirs, to the USE

of the bodies corporate and their successors, by reason whereof

they took the profits. This device served them effectually for

some time; for the clergy, generally sitting in chancery, were uses

even solely cognizable, obliged the feoffee to execute the use ac-

cording to the trust and confidence reposed in him.

But this mischief was guarded against by 15 Rich. 2, c. 5, and

23 Hen. VIII. cap. 10.5

One of their contrivances was to consecrate land , as for a bury,

ing ground, and under that pretence they purchased considerable

property in mortmain . As this was a sort of device which appear-

ed to be within the terms arte vel ingenio, of the statute of mort-

main, the statute 15 Rich. 2, c. 5, declared it to be so ; as also the

purchase of lands to the use of religious persons. By this actthe

statute of mortmain was also extended to lands, tenements, fees,

advowsons, and other possessions purchased to the use ofguilds

and fraternities. Further, inasmuch as mayors, bailiffs , and the

commonalities of cities, boroughs and other towns, which have a

perpetual commonality ; and others that have offices perpetual,

were as perpetual as religious institutions; any purchases made

by them or to their use were declared to be within the statutes of

mortmain. "Thus was the jealousy excited by the wealth of the

elergy, felt in relation to lay corporations, which were therefore

subjected to the same restraints, in making purchases oflands and

tenements."6

Another device practised by ecclesiastics was, to get their vil-

lains to marry free women , whohad inheritances, so that the land

might come to their hands, by the right which the lord had over

the property of his villains,"

4. 2 Inst. 75.

#. 1 Bac. Abr. 363-2 Inst. 75
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NISI PRIUS.

12 EDWARD II. STAT. I. CAP Iv. A.p. 1318.(o

Justices of nisi prius shall record nonsuits, defaults, &c.

3

AND the justices or justice shall have power to record nonsuits

and defaults in the country, atthe days and places assigned, as a-

fore is said. (2) And that which they shall have done in the things

above mentioned, shall be reported in the bench at a day certain,

there to be inrolled, and thereupon judgment shall be given . (6)

And if it happen, that the justice or justices that shall be assigned

to take such inquests in the country, do not come, or if they come

into the country at the day assigned, yet the parties and persons

ofsuch inquests shall keep their day in the bench.

Dyer 163,

<

Though the statute of Westminster the second, cap. 50, autho

rised justices of nisi prius to take verdicts and inquisitions, yet

they could not record nonsuits of the demandant or plaintiff, or

defaults of the tenant, or defendant. This power was given by

the statute of Fork in the text.2

A nonsuit can only be atthe instance of the defendant : There-

fore, where a cause at nisi prius was called on, and thejury sworn,

but no counsel, attornies parties, or witnesses appeared on either

side, the judge held that the only way was to discharge the jury;

for no one had a right to demand the plaintiff, but the defendant,

and the defendant, not demanding him, the judge could not order

him to be called.3

* 2 EDWARD III. CAP. XVI. A.D. 1328.

Nisi prius may be granted as well at the tenants suit as the

demandants.

ITEM, Whereas in a statute made at York in the time of the

father ofour lord the king that nowis, it is contained that inquests

o) "Only those parts ofthis statute are

in force, which are distinguished by the

numbers 1, 2 and 6"

Rep. of the Judges.

1. Sce the statute ante tit, Jury, P.

2.2 Inst. 424

3. 1 Stra. 267---2 Stra. 1117-2 Tidd's

Pr. 796 .
•
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andjuries, which be and shall be hereafter taken requiring na

great examination, shall be taken before one justice ofthe place

where the plea is, adjoining to him one discreet man ofthe coun-

try, knight or other, so that a certain day be given in the bench,

and a certain day and place in the country, in the presence ofthe

parties, if the demandant pray the same. (2) And also the in

quests and juries in plea of land which require great examina,

tion, shall be taken in the country in the said formbefore two jus-

tices ofthe bench. (3) It is accorded and enacted, That all such

inquests which are or in time to come shall be taken, in plea of

land, shall be taken as well at the request ofthe tenant as the de-

mandant; (4) all other process according to the said statute in

such case saved and kept.

Before what persona nisi prius may be granted, see 14 Ed. 3, stat. 1, cap. 16.

Forfurther regulations concerning nisi prius, see 14 H. 6, c. 1—35 H. 8, ¢. 6—18

El. c. 12—12 Ğço. 1, c. 31, and24 Geo. 2, c. 18,

It is in general true, that the defendant is not entitled to a

writ of nisi prius, unless the plaintiff has made default in pro-

ceeding to trial. But in every action wherein the defendant is

an actor equally with the plaintiff, as in replevin orquare impedit,

the defendant may sue out a writ of nisi prius although plaintiff

has not made default in proceeding to trial.

The defendant is never allowed, in a criminal case, to carry

down the record to trial by proviso.

The trial by proviso has almost fallen into disuse in England

since the statute 14 Geo. 2, c. 17.

14 EDWARD III. STAT. I. CAP. XVI. A.D. 1340.(P

Before what persons nisi priusmay begranted.

(12) And whereas it hath been another time established, that the

Justices before whom the nisi prius hath been granted in pleas of

assises, should have power to give the judgments in the country

upon the verdicts of assise, and of inquests, and upon nonsuita

4. Bro. Nisi Pr. pl . 40-5 Bac. Abr.

234-2 Tidd's Pr. 700-1 Crom. Pr. 214.

5. 2 Tidd's Pr. 700.

F) "That part only of this statute is in

force, which engets that the justices of
€

Nisi prius shall have power to give judg

ments on verdicts of assise, and upon non-

suits and defaults and return the sameto

the court in bank.''

Report of theJudges.
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and defaults; (19) it is assented, Thatthe justices ofthe onebench

and ofthe other, the chiefbaron ofthe exchequer and the justices

assigned, beforewhomthe nisi prius is granted by this statute, shall

have power to give judgments in the country and return the same

aecording as it is contained in the statute of Fork thereupon made.

See 14 H. 6, c. 1-35 H8, c. 6—18 El. c. 12–12 Géo. 1, c. H1--24 Géo. 2, c. 18,

sect. 5, containing various regulations concerning trials at in prius,

እ.

PERJURY.

* 5 ELIZABETH, CAP. IX. a.d. 1562.(q

act for punishment of such as shall procure or commit any

wilful perjury.

WHERE in the parliament holden at Westminster in the two

and thirtieth year of the reign of the late king offamous memory,

king Henry the eighth, amongst other things, it was ordained, en-

acted and established, That no person or persons of what estate,

degree or condition soever he or they were, should from hence-

forth unlawfully suborn any witness or witnesses, by letters, re-

wards, promises, or by any other sinister labour or means, for to

maintain any matter or cause, or to the disturbance or hindrance

ofjustice, or to the procurement or occasion of any manner ofper-

jury, by false verdict or otherwise, in any of the king's courts of

chancery, the star-chamber, the Whitehall, or elsewhere within

any of the king's dominions of England or Wales or the marches

ofthe same, where any person or persons, have or from henceforth

should have authority by virtue ofthe king's commission, patent

or writ, to hold plea of land, or to examine, hear and determine

any title of lands, or any matter of witnesses concerningthe title,

right, or interest of any lands, tenements or hereditaments, upon

pain of forfeiture for every such offence, ten pound, the one moi-

a) "This statuite is in force, except

the 10th, 11th, 12th, and 13th sections,

which are inapplicable to this common

wealth, and except the punishment by

imprisonmentand payingofmoney, which

is altered by our act of assembly for re-

formimg the penal laws."

Report ofthe Judges.
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ety thereofto be to the king, and the other to the party that would

sue for the same, as by the same estatute, amongst divers other

things, more plainly it doth appear.

II. Sithence the making whereof, for that the said penalty is so

small towards the offenders in that behalf, the said offence of sub-

ornation , and sinister procurement of false witnesses, hath never-

theless greatlyincreased and augmented, (2) and byreason ofthe

wilful perjury committed by the same suborned witnesses, divers

and sundry of the queen's majesty's subjects have sustained dis-

herison and great impoverishment, as well of their lands and ten-

ements as also oftheir goods and chattels :

III. Be it therefore enacted by our sovereign lady the queen,

by the assent ofthe lords spiritual and temporal, and the commons

in this present parliament assembled, and by the authority ofthe

same, That all and every such person and persons, which at any

time after the tenth day of April next coming shall unlawfullyand

corruptly procure any witness or witnesses by letters, rewards,

promises, or by any other sinister and unlawful labour or means

whatsoever, to commit any wilful and corrupt perjury, (2 )in any

matter or cause whatsoever, now depending, or which hereafter

shall depend in suit and variancoe, by any writ, action, bili, com-

plaint or information, (3) in any wise touching or concerning any

lands, tenements or hereditaments, or any goods, chattels, debts

or damages, (4) in any ofthe courts before mentioned, or in any

of the queen's majesty's courts of record, or in any leet, view of

frank pledge or law-day, antient demean court, hundred court,

court baron, or in the court or courts of the stannery in the coun-

ties of Devon and Cornwall; (5) or shall likewise unlawfully and

corruptly procure or suborn any witness or witnesses, which shall

from and after the said tenth day of April be sworn to testify in

perpetuam rei memoriam; (6) that then every such offender or of

fenders shall for his, her, or their said offence, being thereof law-

fully convicted or attainted, lose and forfeit the sum of forty

pounds.

IV. And ifit happen any such offender or offenders, so being

convicted or attainted as aforesaid, not to have any goods or chat

tels, lands or tenements, to the value of forty pounds, that then

every such person so being convicted or attainted of any the of

fences aforesaid, shall for his, her or their said offence suffer im-
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prisonmentby the space ofonehalfyear, withoutbail or mainprise,

and to stand upon the pillory the space of one whole hour, in some

market-town, next adjoining to the place where the offence was

committed, in open market there, or in the market-town itself

where the offence was committed.

V. And that no person or persons being so convicted or attaint-

ed, to be from thenceforth received as a witness to be deposed

and sworn in any court of record within any of the queen's high-

ness dominions of England, Wales or the marches of the saine ,

until such time as the judgment given against the said person or

persons shall be reversed by attaint or otherwise ; (2 ) and that up-

on every such reversal, the parties grieved, to recover his or their

damages against all and every such person and persons as did

procure the said judgment so reversed to be first given against

them or any ofthem, by action or actions to be sued upon his or

their case or cases , according to the course of the common laws of

this realm.

VI. And be it further enacted by the authority aforesaid, That

ifany person or persons after the said tenth day of April next

coming, either by the subornation, unlawful procurement, sinister

persuasion, or means of any others, or by their own act, consent

or agreement, wilfully and corruptly commit any manner of wil-

ful perjury, by his or their deposition in any of the courts before

mentioned, or being examined ad perpetuam rei memoriam, that

then every person or persons so offending, and being thereof duly

convict or attainted by the laws of this realm , shall for his or their

said offence lose and forfeit twenty pounds , and to have imprison-

ment by the space of six months without bail or mainprise ; (2)

and the oath of such person or persons so offending from thence-

forth not to be received in any court of record within this realm of

England or Wales or the marches of the same, until such time as

the judgment given against the said person or persons shall be re-

versed by attaint or otherwise : (3) and that upon every such re-

versal the parties grieved to recover his or their damages against

all and every such person and persons as did procure the said judg-

ment so reversed to be given against them or any of them, by ac-

tion or actions to be sued upon his or their case or cases, accord:

ing to the course of the common laws ofthis realm .

A Aa
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VII. And ifit happen the said offender or offenders so offend-

ingnot to have any goods or chattels to the value of twenty pounds ;

that then he or they to be set on the pillory in some market-place

within the shire, city or borough where the said offence shall be

committed, by the sheriff or his ministers, if it shall fortune to be

without any city or town corporate ; (2) and if it happen to be

within any such city or town corporate, then by the said head of-

ficer or officers of such city or town corporate, or by his or their

said ministers, and there to have both his ears nailed , and from

thenceforth to be discredited and disabled for ever to be sworn in

any ofthe courts of record aforesaid , until such time as thejudg-

ment shall be reversed, and thereupon to recover his damages in

manner and form before mentioned .

VIII. The one moiety of all which sums of money, goods and

chattels, to be forfeited in manner and form aforesaid, to be tothe

queen our sovereign lady, her heirs and successors, and the other

moiety to such person or persons as shall be grieved, hindered or

molested by reason of any the offence or offences before mention-

ed, that will sue for the same by action of debt, bill, plaint, infor-

mation or otherwise, in any ofthe queen's majesty's courts ofre-

cord, in the which no wager of law, essoin, protection or injunc

tion to be allowed.

IX. And be it also enacted by the authority aforesaid , That as

well the judge and judges of every such ofthe said courts where

any such suit is or shall be, and whereupon any such perjury is or

shall happen to be committed, as also the justices of assise and

goal delivery in their several circuits and the justices ofthe peace

in every county within this realm or in Wales, at their quarter ses-

sions, both within the liberties and without, shall have full power

and authority by virtue hereof to enquire of all and every the de-

faults and offences perpetrated, committed or done contrary to this

act, by inquisition, presentment, bill or information before them

exhibited or otherwise lawfully to hear and determine the same,

and thereupon to give judgment, award process and execution of

the same, according to the course ofthe laws of this realm.-

5 Coke. 99, made perpetual by 29 El. c. 5, and 21 Jac . 1 , c. 28,

sect. 8.
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352.

What punishment shall be inflicted upon persons who commit wilful perjury,-

1 Roll. 79-2 Roll. 195, 244, 429-11 Co. 101- Latch. 38-Vaugh. 152- Cro. Car.

A rehersal ofthe statute of 32 H. 8, c . 9, made against the subornation of wit.

nesses. Hetley 12- Godbolt 71 , pl. 86-Savil . 43- Mod. Cases in law 179-1 Hawk.

P. C. c. 69-2 Hale's P. C. 191-3 Bulst. 147-2 Leon. 198-3 Leon . 201. The

penalty for procuring of wilful perjury, Co. pla. 567-Rast. pla. 48 ) —Goldsb. 191 , pl.

140. The penalty enlarged by 2 G. 2. c. 25—2 Leon. 12. The penalty ofhim that

doth commit wilful perjury, Coke. pla. 164, 165-Cro. El . 201 , 434-Cro. Car. 99-

5 Coke. 99. Who shall have authority to hear and determine the offences aforesaid,

Cro. El. 105, 147, 148, 267, 428-Cro. Jac. 120, 133.

Perjury by the common law is defined , " A wilful false oath,

by one who being lawfully required to depose the truth, in someju-

dicial proceeding, swears absolutely in a matter of some conse

quence to the point in question, whether he be believed or not," 2

To constitute the offence the oath must be wilful, i . e . it must

be taken with some degree of deliberation; for if it occurred

through the weakness of the party, by surprise, inadvertency, or a

mistake of the true state of the question, it will not amount to

perjury. As to the kind of proceedings wherein this offence may

be committed : Perjury may be committed before those who are

in anywise intrusted with the administration ofjustice , in relation

to any matter before them in controversy. So perjury may be

committed before persons authorised by a court to examine a mat-

ter, the knowledge whereof is necessary, for the right determina-

tion of a cause ; of consequence, in ascertaining the damages,

either upon a writ of inquiry, or otherwise. Any false oath is

punishable as perjury, which tends to mislead the court, in any of

their proceedings relating to a matter judicially before them,

though it no way affect the principal judgment, which is to be giv-

en in the cause. 4

3

The notion of perjury is confined to such public oaths only, as

affirm or deny some matter of fact, contrary to the knowledge of

the party; and therefore it doth not extend to any promissory

oath whatsoever. Thirdly, The oath must be lawfully adminis

ed manners ofthe age, than to any par

ticular form ofadministering the oath.-

Atthe time ofpassingthe statute 27Edw,

3, it seems that perjury ofjurors prevail.

ed in an alarming degree. Convictions

by attaint had become less frequent, and

jurors seeing witnesses, with impunity,

sport with their oaths, were encouraged

to take like liberties themselves. If we

mayjudge ofthe prevalence of a particu-

"Ilar crime from the frequency of prosecu

tions for it, the conclusion would be, that

perjury is not very common at the pres-

entday.

1. A doubt seems to be suggested,

from very high authority, whetherperju-

ry was punishable by the common law, as

it was understood in ancient times. We

meet with no prosecution for the offence,

unless the attaint of a jury be considered

assuch. Yet the crime appears to have

been much more frequently committed

in the thirteenth century, than in modern

times. The ancientform ofthe oath was

" So help me God and the saints.”

do not find," says Mr. Barrington, " that

the witness was sworn uponthe Evange-

lists, which perhaps might contribute to

irreverance in the observation of it."-

Obs. on the stat. 130. The frequency of

the crime in those days, however, may

be ascribed rather tothe impunity ofthose

who were guilty of it, and the uncultivat-

2. 3 Bac. Abr. 814- Hawk. P. C. $18.

3. 1 Hawk. P. C 319, 320- Cro. El.

168--Hob. 62-1 Roll . Abr. 39.

4. Cro. Car. 146-1 Hawk. P. C. $20.
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tered, i. e. by some one legally authorised to administer it.

Fourthly, in relation to the kind of oaths; It seemeth clear, that

a man maybe in danger of being guilty of perjury, not only inres-

pect to a false oath, taken by him as a witness for another, but in

respect to a false oath taken in his own cause. Ffihly, In res

pect to the matter of the oath being false. It is not material

whether the fact sworn be in itself true or false. One who swears

that he knows a thing to be true, of which at the same time he

knows nothing, is equally guilty of perjury, whether the thing

sworn may happen to prove true or false. As to the sixth par-

ticular, viz. How far the oath must be absolute. It is not neces-

sary that the knowledge of the fact should be asserted positively;

one who swears that he believes a fact to be true, which he knows

to be false, is as guilty of perjury, as if he had asserted his knowl-

edge ofthe fact positively. Seventhly, How far thethingsworn

ought to be material, to the point in question. If the oath be

wholly foreign from the purpose, and altogether immaterial, and

no waypertinent to the matter in question, not tending to aggr

vate or extenuate the damages, nor calculated to induce the jury

to give a readier credit to the substantial part of the evidence, it

cannot amount to perjury. But if the immaterial circumstance

alledged tend to corroborate evidence concerning what is materi-

al, the attesting it is no less criminal, than a false oath touching a

material circumstance.9 Eighthly, As to the consideration how

far the false oath must be credited . It is not material whether

the false oath were at all credited, or whether any one were there-

by prejudiced, for this is not a prosecution grounded on the dama-

ges ofthe party, but on the abuse ofpublic justice.10

7

8

ra-

Two witnesses at the least are required to convict a man ofper-

jury. A party prejudiced by the perjury is not admissable as a

witness; to prove it. ' 2

SUBORNATION of perjury consists in procuring a man to take a

false oath amounting to perjury, who actually takes such oath.13

The punishment of perjury by the common law, was fine and

imprisonment, to which pillory 14 was sometimes superadded.

The 5 Eliz. cap. 9 in the text, not only authorises a prosecution

under it by indictment, 15 but also gives an action to the party

grieved.

5. 1 Hawk. P. C. 321 , §4-3 Inst. 165 .

6. ib. 322, § 6. ib. 166 .

index tit. Perjury, pl. 16 .

323, 8.

7. ib.

8. ib.

9. ib.

382-1 Sid . 274.

2 Roll. 368-Palm.

10. 1 Hawk. P. C. 325.

11. O. B. 1786, p. 812-10 Mod. 195.

12. Ld. Ray. 396-1 Hawk. P. C. 325.

13. 1 Hawk. P. C. 325.

14. Thecollistrigiumimproperlytrans-

Jated pillory, as well the trebuchetum, or

duckingstool were designed magis adlu-

dibrium et infamiam quam ud pænam,

rather to expose the offender to public

odium and ridicule than to inflict any cor-

poral pain. For this purpose the ancient

collistrigium or stretch -neck seems to

have been much better calculated than

the modern pillory ; it being so contriv-

ed that the criminal was thereby suspend-

ed in the air, in the same manner that

children are sometimes put into swings,

in order to stretch their necks, and make

them grow. Obs. on the stat. 163.

15. In the case of the king v Thoro-

good. Trin. 9 Geo. 1. The defendant

made an affidavit in the common pleas
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In the construction of this statute it has been holden, That eve

ry indictment or action grounded on it, must pursue the exact

words of it.16 That one cannot be guilty of perjury within the

statute, in any case where he cannot be guilty of subornation of

perjury within it ; which latter crime seems to have been consid-

ered the greater by the makers ofthe act.17 1

It hath been collected from the clause, whichgives an action to

the party grieved, that no false oath is within the statute, which

doth not give some person a just cause of complaint; and there-

fore if the thing sworn be true, though it be not known to him who

swears it to be so, the oath is not within the statute . Neither can

any oath be within the statute, unless the party against whom it

was sworn suffer some disadvantage by it ; therefore you must set

forth the record, wherein the perjury is supposed to have been

committed; and must prove it at the trial, either by actually pro-

ducing it, or an attested copy. Also in the pleadings you must

not only set forth the point wherein the false oath was taken, but

must also shew how it conduced to the proof, or disproof ofthe

matter in question. 18
1

Prosecutions upon this statute, are very seldom brought; being

more difficult than by indictment at common law, especially at the

sessions; and at common law the sessions have no jurisdiction

over the offence.19 The safest and most usual mode, therefore, is

by indictment at the assises, or in the king's bench.80

PLEAS AND PLEADINGS.

25 EDWARD III. STAT. V. CAP. XVI. A.D. 1350.

The exception of nontenure ofparcel shall not abate the whole

writ.

ITEM, it is accorded, That by the exception of nontenure of

parcel no writ shall be abated, but for quantity of the nontenure

which is alledged.

36 H. 6, f. 15- Bro. Nonten. 35, 40, 50- Rast. 440

and confessed it was false ; the court re-

corded his confession and sentenced him

to the pillory. It was objected that this

courthasnojurisdiction, and that he ought

to be brought before the court by indict-

ment; but those objections were over-

ruled because any court may punish such

an offence committed in facie curie un-

der this act of 5 El. c. 9-8 Mod. 179-1

Hawk. 335.

16. Cro . El. 104, 147-Hill . 12-3 Bac.

Abr. 817.

17. 5 Co. 99-3 Inst. 64- Cro. El. 148

-3 Bac. Abr. 817.

18. 1 Hawk. P. C. 331-3 Bac. Abr.

817.

19. 1 Hawk. P. C. 327, (n )-2 Hawk.

P. C. cap. 8, § 38- Stra. 1088.

20. 3 Burr. 294
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NONTENURE¹ is a plea in abatement, by which the tenant shew's

that he is not tenant of the freehold, or of some parcel thereof, at

the time ofthe writ brought, or at any time since.?

It may be pleaded generally, or specially Special nontenure

is where the tenant shews what interest he hath in the land de-

manded; as that he is tenant by statute-merchant, elegit, &c. and

therefore the plea of special nontenure must always shew who is

tenant.3

At common law, nontenure of parcel of an entire thing, as a

manor, &c. abated the whole writ ; but the statute of 25 Edw.

III. cap. 16, remedied this inconvenience .*

* 1 HENRY V. CAP. V. a.b. 1413.

In which original writs additions ofthe defendants names shall

be put.

ITEM, it is ordained and established, That in every original

writ ofactions personals, appeals, and indictments, and in which

the exigent shall be awarded, in the names of the defendants in

such writs original, appeals, and indictments, additions shall be

made of their estate or degree, or mystery, and of the towns, or

hamlets, or places and counties, of the which they were, or be, or

in which they be or were conversant; (2) and if by process upon.

the said original writs, appeals or indictments, in the which the

said addition be omitted, and utlagaries be pronounced , that they

be void, frustrate and holden for none ; (3) and that before the ut-

lagaries pronounced, the said writs and indictments shall be abat-

ed bythe exception of the party where in the same the said addi-

tions be omitted. (4) Provided always, That though the said

writs of additions personals be not according to the records and

deeds, by, the surplusage of the additions aforesaid , that for that

cause they be not abated ; (5) and that the clerks of the chancery,

under whose names such writs shall go forth written, shall not

leave out, or make omission, of the said additions as is afore said,

upon pain to be punished, and to make a fine to the king, by the

1. This plea is founded on the rule

laid down by Bracton l. 3, c. 27. Ad-

mittere nonpotest quod non habet et ita

cadit breve.

2. 2 Bac. Abr. tit. FORMEDON, p. 59

3. * ib.

4. ib.

ib.

ib.
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discretion ofthe chancellor. (6) And this ordinance shall begin

to hold place at the suit of the partyfrom the feast of St. Michael,

next ensuing forward.

4Ed. 4, f. 10-6 Co. 67-Cro. El. 198-Cro. Jac. 610-Dyer 46-Bro. Addit. 4,

3, 7, 8, 9, 10, 11 , 14, 15, 19-Fitz. Brief. 30. 36, 40, 47, 49, 51 , 61 , 67, 72, 75, 109,

122, 124, 125, 129, 151 , 163, 169, 201 , 236, 940-2 Leon : 183, 200-3 H 6, 30,b pi

17-2 Roll. 225-3 Mod. 139-1 Shower 16- Hob. 129. Surplussage of additions

shall not prejudice, Mod. Cases in law 52. See 8 H. 6, c. 12–5 El c. 23, where

countofadditions is not amendable.

In actions by original writs, the omission or mistake ofthe de

fendant's addition, that is of his estate, degree, mystery, or place

of abode, may be pleaded in abatement of the writ. But the de-

fendant may be sued either by the addition of his degree, or ofhis

mystery or trade; and he may be named by the place where he

lately dwelt.

* 27 ELIZABETH, CAP. V. A.D. 1585

An act for furtherance ofjustice, in case of demurrer and

pleadings.

FORASMUCH as excessive charges and expenses, and great de

Fay and hindrance ofjustice hath grown in actions and suits be-

tween the subjects of this realm by reason that upon some small

mistaking or want of form in pleading, judgments are often re

versed by writs of error, and oftentimes upon demurrers in law

given otherwise than the matter in law and very right of the cause

doth require, whereby the parties are constrained either utterly

to lose their right, or else after long time and great trouble and

expenses, to renew again their suits : (2) For remedy whereof,

Be it enacted by the queen's most excellent majesty, the lords

spiritual and temporal, and the commons, in this present parlia-

ment assembled, and by the authority of the same, That from

henceforth, after demurrer joined and entered in any action or

suitin any court of record within this realm, the judges shall pro-

ceed and give judgment according as the very right of the cause

and matter in law shall appear unto them, without regarding any

5. 2 Stra. 904-1 Tidd's Pr. 582.
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imperfection, defect or want of form in any writ, return, plaint,

declaration, or other pleading, process, or course of proceeding

whatsoever, except those only which the party demurring shall

specially and particularly set down, and express together with his

demurrer; (3) and that no judgment to be given shall be reversed

by any writ of error, for any such imperfection, defect or want of

form as is aforesaid, except such only as is before excepted.

II. And be it further enacted, That after demurrers joined and

entered, the court where the same shall be, shall and may by vir-

tue of this act from time to time amend all and every such imper-

fections, defects and wants of form as is before mentioned, other

than those only which the party demurring shall specially and par-

ticularly express and set down together with his demurrer as is

aforesaid.

III. Provided always, and be it further enacted by the authori-

ty aforesaid, That this act or any thing therein contained, shall

not extend to any writ, declaration or suit of appeal of felony or

murder, (2) nor to any indictment or presentment offelony, mur-

der, treason or other matter, nor to any process upon any ofthem,

(3) nor to any writ, bill , action or information upon any popular

or penal statute; any thingaforesaid to the contrary notwithstand-

ing. [This act extended to writs ofmandamus, &c. by 9 Anne,

cap. 20, § 7.]

Enforced by 4 Anne, cap. 16. After demurrer joined and entered,judgment shall

be given, notwithstanding any defect in process or pleading. What defects in form

shall be amended by the court, and what not. 1 Leon. 44, 80, 193, 238—1 Anders.

168, 172. The party demurring shall set downthe causes. 1 Leon. 311- Hob 232

--Hult. 15-Moor 885-1 Roll. 112~ Golds. 35, pl. 10- Savil. 78 , 87-Cro. El. 2.32,

23.3, 588-Hob. 232-10 Co. 88. The court may amend defects of form after de-

urrerjoined. 8 H. 6, c. 12—1 Mod. 281. Fartherprovidedfor by 5 Geo. 2, c. 13.

At the common law there were special demurrers, but being

never necessary, except in cases of duplicity of pleading, they

were seldom practised . But upon a general demurrer, the party

might take advantage of all manner of defects, that of duplicity

only excepted ; and the pleadings being at the bar viva voce, and

the exceptions taken ore tenus, the causes of demurrer were as

well known upon a general demurrer as upon a special one.

But when the practice of pleading was altered, this public in-

convenience occurred fromthe use ofgeneral demurrers, that the

parties went on to argument, without knowing what they were to

argue. To remedy which inconvenience, occasioned the statute

27 Eliz, c. 5 in the text, which requiring that the causes of de-
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murrer should be made known, was so far restorative ofthe com-

mon law; and as a general demurrer before did confess all mat-

ters formally pleaded, so by this statute, whenever the right suf-

ficiently appeared to the court, it confessed all matters though

pleaded informally.

1

17 CHARLES II. CAP. VIII. A.D. 1665.

An actfor avoiding unnecessary suits and delays.

For the avoiding of unnecessary suits and delays, be it enacted

by the king's most excellent majesty, by and with the advice and

consent of the lords spiritual and temporal, and commons, in this

present parliament assembled, and by authority of the same, That

in all actions personal, real or mixt, the death of either party be

tween theverdict and the judgment, shall not hereafter be alledg-

ed for error, so as such judgment be entered within two terms af-

ter such verdict.

II. And be it further enacted by the authority aforesaid, where ™

anyjudgment after a verdict shall be had, by or in the name of a-

ny executor or administrator ; in such case an administrator, de

bonis non, may sue forth a scire facias and take execution upon

suchjudgment.

III. This act to continue for the space of five years, and from

thence to the end of the next session of parliament. [Made per.

petual by 1 Jac. 2, c. 17, § 5.1

Death ofeither party between the verdict andjudgment. 1 Lev 277, Salk. 8-2

Keb. 800-2 Vern. Ca. 220. Judgment obtained by an executor. Yelv. 133-1

Salk. 323.

By this statute, where either party dies between verdict and

judgment, his death shall not be alledged for error, so that the

judgment be entered within two terms after the verdict.

In the construction ofthe statute, it hath been held, that the

death ofeither party, beforethe assises is not remedied ; but ifthe

party die after the assises begin, though before the trial, that is

6. 3 Salk. 122-Hob. 233-1 Tidd's Prac. 618.

Bab
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within the remedy of the statute ; for it is a remedial act and shall

be construed favorably : the assises being considered as but one-

day.7

By the statute 8 & 9 Will. 3, c. 11 , further provision is made

on this subject, &

4&5 WILLIAM & MARY CAP. XXI. A.D. 1692.

"

An actfor delivering declarations to prisoner's.

WHEREAS, bythe course ofpractice in the respective courts of

record at Westminster, after the plaintiff or plaintiffs , in any writ

issued out of any of the said courts, have been at great charge to

arrest the defendant or defendants upon such writ, and the de-

fendant or defendants, for want of sufficient bail, are often com-

mitted to goal, and unless the plaintiff or plaintiffs shall, before the

end of two terms, next after such arrest cause such defendant or

defendants, by writ of habeas corpus, to be removed, to be charged

in the said respective courts with declarations of the cause ofsuch

action or actions, such prisoner or prisoners are upon a common

bail or appearance by attorney discharged from their imprison-

ment,to the great prejudice ofthe plaintiff's ; for remedy whereof,

II. Be it enacted by the king's and queen's most excellent ma-

jesties, byand with the advice and consent of the lords spiritual

and temporal and the commons in this present parliament assem

bled, andby the authority ofthe same, That ifnow or at any time

after the five and twentieth day of March, one thousand six hun-

dred ninety and three, any defendant or defendants be taken or

charged in custody at the suit of any person or persons, upon any

writ or writs out ofany ofthe said courts at Westminster, and im-

prisoned or detained in prison for want of sureties for their ap-

pearance to the same, the plaintiff or plaintiffs, in such writ or

writs, shall and may by virtue of this act, before the end of the

next term, after such writ or process shall be returnable, declare

against such prisoner or prisoners, in the respective court or courts

7. 1 Salk. 8, 42-2.Ld. Ray. 415-7

Term. Rep. 81-1 Sid. 385—2 Tidd's Pr.

-847.

8. See the statute and the commen-

tary upon it, tit DAMAGES AND COSTS.

Ante p. 139.
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qut of whichthe writ or writs shall issue, whereupon the said pris.

oner or prisoners shall be taken and imprisoned or charged in cus

tody, and shall or may cause a true copy thereof to be delivered to

such prisoner or prisoners, or to the goaler or keeper of the prison,

or goaler in whose custody such prisoner shall be or remain : To

which declaration or declarations the said prisoner or prisoners

shall appear and plead ; and if such prisoner or prisoners shall not

appear and plead to the same, the plaintiff or plaintiffs in such cas-

es shall have judgment in such manner as if the prisoner or prisone

ers had appeared in the said respective courts, and refused to an-

swer or plead to such declaration .

III. And be it further enacted by the authority aforesaid, That

in all declarations against any prisoner or prisoners detained in

prison by virtue of any writ or process issued or to be issued out of

the court ofking's bench, it shall be alledged , in custody of what

sheriff, bailiff, or steward of anyfranchise, or other person having

the return and execution of writs, such prisoner or prisoners shall

be at the time of such declaration by virtue of the process of the

said court at the suit of the plaintiffs : Which allegation shall be

as good and effectual to all intents and purposes, as if such prison.

er or prisoners were in the custody of the marshal of the marshal-

sea of our sovereign lord and lady, the king and queen.

14 El. c. 5-43 El. c. 2, § 14-22 and 24 Car. 2, c. 20-1 Salk. 98. In the king's

benchdeclaration must be in custodia of such a sheriff &c. Carthew. 469. Farther

provisions concerning prisoners, &c. 8 and 9 W. 3, c . 27-11 and 12 W. 3, c. 19
Anne st. 2, c. 6-5 Anne c. 9-9 Geo. 1 , c. 28-11 Geo. 2, c. 20-16 Geo. 2,

c. 3-27 Geo. 2, c. 3 and 17, and 32 Geo. 2, c. 28-11 Geo. 1 , 22.

Before the making of the statute in the text, there could have

been no declaration in B. R. against a defendant in custody ofthe

sheriff or other officer, bywhomhe was arrested ; buthe must have

been brought up by habeas corpus cum causa, and turned over to

the custody of the marshal in order to charge him with a declara-

tion. Butthe statue was passed to relieve plaintiffs from the trou

ble and expense of bringing prisoners upby habeas corpus.⁹

The mode of charging a defendant in the actual custody of the

sheriff &c. for a bailable cause of action , is by making an affidavit

thereof, and suing out process, which should be duly marked or in-

dorsed for bail, and left at the sheriff's office. But ifthe cause of

action be not bailable, the same plaintiff' or athirdperson may pro

9. 1 Wils. 120 1 Term. Rep. 199.
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ceed against the defendant as if he were at large, by serving him

with a copy ofthe process.
10

*

POPULAR ACTIONS.

*4 HENRY VII. CAP. XX. A.D. 1487.

Actionspopular, prosecuted by collusion, shall be no bar to those

which bepursued with good faith.

ĮTEM, That where actions popular in divers cases have been

ordained by many good acts and statutes afore this time made, for

the reformation of extortions, maintenances, oppressions, injuries,

exactions and wrongs used and committed within this realm ; (2)

which actions been very penal to all misdoers and offenders in

such actions condemned, and much profitable as well to the king

as to every of his subjects that them will sue and maintain, ifthe

same actions so sued and commenced might be truly pursued with-

out covin or collusion. 3) But now it is so commonly used with-

in this realm, that if any such offenders offending in cases, where

any ofthe said actions lie, then the said misdoers or offenders in

eschewing to leese [lose] the said penalties, will cause an action

popular to be commenced against them by covin of the plaintiff,

upon that case wherein they have so offended ; (4) or else if any

such action popular be commenced against any such offender by

good faith, then the same offender will delay the said action , eith-

erbynon-appearance or by traverse, and hanging the same action,

the same offender will cause like action popular to be brought a-

gainst him by covin, for the same cause and offence that the first

action was sued, and then by covin of the plaintiff in that second

action he will be condemned, either by confession, feigned trial,

or release ; (5) which condemnation or release, so had by collu-

sion and covin, pleaded by the said offender, shall bar the plain-

10. 1 Term. Rep. 192, The times and

modes of proceeding, under this statute a-

gainst prisoners are determined by anum-

berofrules ofcourt, to which the English

authorities constantly refer. See in rela-

tion to this subjectCarthew. 469-1 Salk.

98-3 Burr. 1418-4 Burr. 2060-6 Term.

Rep. 547-1 Stra. 474-1 Bos. and Pul.

535. 1 Term. Rep. 192.- 1 Tidds. Prac.

313.
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AN

tiff in the action sued ingood faith; (6) and bythese subtile means

ofcollusion and covin the said good acts and statutes seldom been

executed against such offenders which causeth them to be bolder

to offend the king, as well in breaking of the said statutes, laws

and peace, as in robbing, murdering, exactions taking, quarrels

maintaining, and the king's poor subjects by extortion and many

other unlawful means oppressing : (7) Therefore the kingoursov-

ereign lord, in reforming ofthe premisses, by the advice and as-

sent ofthe lords spiritual and temporal, and at the request ofthe

said commons, in this said present parliament assembled, and by

authority of the same, hath ordained, established , and enacted,

That ifany person or persons hereafter sue with good faith, any

action popular, and the defendant or defendants in the same ac-

tion plead any manner ofrecovery of action popular, in bar of the

said action, or else that the same defendant or defendants plead,

thathe orthey before that time barred any such plaintiff or plain-

tiffs in any such action popular, that then the plaintiff or plaintiffs

in the action taken with good faith, may aver that the said recov-

ery in the said action popular was had by covin, or else to aver

that the said plaintiff or plaintiffs was or were barred in the said

action popular by covin, that then if afterward the said collusion

or covin so averred be lawfully found, the plaintiff or plaintiffs in

that action sued with good faith, shall have recovery according to

the nature ofthe action ; and execution upon the same in like wise

and effect, as though no such action afore had been had. (8) And

moreover, that it is enacted and ordained by the authority afore-

said, That in every such action popular, wherein the defendant or

defendants shall be lawfully condemned or attainted of covin or

collusion, as is aforesaid, that every ofthe same defendants have

imprisonment of two years by process of capias and outlagary to

be sued within the year after such judgment had, or at any time af-

ter, till the said defendant or defendants shall be had and impris-

oned, as is afore said, and that as well at the king's suit, as ofev-

ery other that will sue in that behalf : ( 9) And that no release of

any common person hereafter to be made to any such party wheth-

er before or after any action popular, or indictment of the same

had or commenced, or made hanging the same action, be in any

wise available or effectual to let or surcease the said action, indict-

ment, process or execution. (10) Provided always, That no plain-

k
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tiff or plaintiffs be in any wise received to aver any covin in any

action popular, where the point of the same action, or else the co-

vin or collusion, have been once tried, or lawfully found with the

plaintiff or plaintiffs, or against them, by trial of twelve men and

not otherwise.

Actions qui tam are such as are given by statutes, which give a

penalty, and create a forfeiture, for neglect ofsome duty, or the

commission of some crime, to be recovered by action or informa-

tion, at the suit of him who prosecutes in the name of the king (er

of the commonwealth) as in his own.¹

They are sometimes called popular actions, where the penalty

or a part of it is given to any onewho will sue for the same.

Wherever a statute prohibits a thing, as being an immediate of-

fence against the public good in general, under a certain penalty,

and the penalty or any partofit is given to him who will sue for it,

any person may bring such action or information.2

Where a statute prohibits or commands a thing, the doing ar

omission whereof is a damage to the party, and also highly con-

cerns the peace, safety, or good government ofthe public, the par-

ty maybring his action on such statute ; which as some say may,

and accordingto others ought to be laid, tam pro domino rege quam

pro seipso.

If a recoveryin a former suit be pleaded in bar of any popular

action, the plaintiffmay, by the express words of the statute in the

text, aver that the recovery was by covin, without shewing where-

in the covin consisted . But otherwise such general pleading

would be vicious.3

But the plea must state that the plaintiff in the other action had

priority ofsuit, or on demurrer it will be bad.4

The record ofthe former recovery cannot be given in evidence

upon NIL DEBET, it mustbe pleaded specially ; and then the plain-

tiff may reply NUL TIEL RECORD, or that it was a recovery by

fraud, to defeat a real prosecutor ; which the plaintiff could notbe

prepared to shew upon the general issue.5

An informer on a popular statute shall in no case whatsoever

have costs, unless they be specially given him by such statute, for

costs were not recoverable at the common law, and the statute of

Gloscester gives the defendant costs, only in cases where he shall

recover his damages, which supposes some damages to have been

done to the defendant, or plaintiff in particular. But where the

penalty is given to the party grieved, he shall recover his dama

ges and costs also ."

1.1 Bac. Abr. 37.

2. ib .

Hawk. P. C. 377.

4. Jackson v Gisling. Trin. 15 Geo

Plowd. 36, 346-2 2-2 Stra. 1169-2 Levintz. 141-3 Burr

3. 2 Hawk. P. C. 393, § 65-Plowd.

49,50.

1433- Black. 437.

5. Bredin quitamvHarman- Stra.70

6. 2 Inst. 288-2 Hawk. P. C. 389.
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PROMISSORY NOTES.

3& 4 ANNE, CAP, IX. A.D. 1704.(R

An act for giving like remedy upon promissory notes, as is now

used upon bills of exchange, and for the better payment of in-

land bills of exchange.

WHEREAS it hath been held, That notes in writing, signed by

the party who makes the same, whereby such party promises to

pay unto any other person, or his order, any sum of money there-

in mentioned, are not assignable or indorsable over, within the cus-

tom of merchants to any other person ; and that such person to

whom the sum of money mentioned in such note is payable, cannot

` maintain an action, bythe custom of merchants, against the per-

son who first made and signed the same; and that any person to

whom such note should be assigned, indorsed, or made payable

could not, within the said custom of merchants, maintain any ac

tion upon such note against the person who first drew and signed

the same. Therefore, to the intent to encourage trade and com-

merce, which will be much advanced, if such notes shall have the

same effect as inland bills of exchange, and shall be negociated in

like manner ; Be it enacted by the queen's most excellent majes-

ty, by and with the advice and consent of the lords spiritual and

temporal, and commons, in this present parliament assembled , and

bythe authority ofthe same, That all notes in writing, that after

the first day of May, in the year of our lord one thousand seven

hundred and five, shall be made and signed by any person or per-

sons, body politick or corporate, or by the servant or agent of

any corporation, banker, goldsmith, merchant or trader, who is u-

sually intrusted by him, her, or them, to sign such promissory.

notes for him, her, or them, whereby such person or persons, bo-.

dy politick or corporate, his, her, or their servant or agent as a-

foresaid, doth or shall promise to pay to any other person or persons,

body politick and corporate, his, her, or their order, or unto

bearer, any sum ofmoney mentioned in such note, shall be taken

and construed to be, by virtue thereof, due and payable to any

a) "The 1st, 3d, 4th, and 8th sections of this statute, are in force." Report of

the Judges.
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such person or persons , body politick and corporate, to whom

the same is made payable ; and also every such note payable to

any person or persons, bodies politick and corporate, his, her, or

their order, shall be assignable or indorsable over, in the same

manner, as inland bills of exchange are or may be, according to

the custom of merchants ; and that the person or persons, body

politick and corporate to whom such sum of money is or shall be

by such note made payable, shall and may maintain an action for

the same, in such manner as he, she, or they might do, upon any

inland bill of exchange, made or drawn, according to the custom

ofmerchants, against the person or persons, body politick and

corporate, who or whose servant or agent as aforesaid, signed the

same; and that any person or persons, body politick and corpo-

rate, to whom such note that is payable to any person or persons,

body politick and corporate, his, her, or their order, is indorsed

orassigned, or the money therein mentioned ordered to be paidby

indorsement thereon, shall and may maintain his, her, or their ac-

tion for such sum ofmoney, either against the person or persons,

body politick and corporate, who, or whose servant or agent as

aforesaid, signed such note, or against any ofthe persons thatin-

dorsed the same, in like manner, as in cases of inland bills of ex-

change: And in every such action the plaintiff or plaintiffs shall

recover his , her, or their damages and costs of suit ; and if such

plaintiff or plaintiffs shall be nonsuited or a verdict be given a-

gainst him, her, or them, the defendant or defendants, shall recov-

er his, her, or their costs against the plaintiff or plaintiffs ; and ev-

ery such plaintiff or plaintiffs, defendant or defendants, respec-

tively recovering, may sue out execution for such damages and

costs by capias, fieri facias, or elegit.

C

III. Provided, That no body politick or corporate, shall have

power by virtue ofthis act, to issue or give outany notes, bythem-

selves or their servants, other than such as they might have issued,

if this act had never been made.

IV. And whereas by an act of parliament made in the ninth

year of the reign of his late majesty king WILLIAM the third, in-

titled , An actfor the better payment of inland bills ofexchange, it

is, among other things, enacted, That from and after presentation

and acceptance ofthe said bill or bills of exchange, ( which accep-

tance shall be by the underwriting the same under the party's
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and so accepting) and after the expiration of three days after the

said bill or bills shall become due, the party to whom the said bill

or bills are made payable, his servant, agent or assigns, may, and

shall cause the same bill or bills to be protested in manner as in

the said act is enacted. And whereas by there being no provision

made therein for protesting such bill or bills, in case the party on

whom the same are or shall be drawn, refuse to accept the same,

by underwriting the same under his hand, all merchants and others.

do refuse to underwrite such bill or bills, or make any other than

a promissory acceptance, by which means the effect and good in-

tent of the said act in that behalf is wholly evaded, and no bill or

bills can be protested before or for want of such acceptance by un-

derwriting the same as aforesaid : For remedy whereof be it en

acted by the authority aforesaid , That from and after the first day

ofMay which shall be in the year of our lord one thousand seven

hundred and five, in case, upon presenting of any such bill or bills

ofexchange, the party or parties, on whomthe same shall be drawn,

shall refuse to accept the same, by underwriting the same as afore-

said, the party to whom the said bill or bills are made payable, his

servant, agent or assigns, may and shall cause the said bill or bills

to be protested for non-acceptance, as in case of foreign bills of

exchange; any thing in the said act or any other law to the con-

trary notwithstanding: For which protest there shall be paid two

shillings and no more.

VIII. Provided, That nothing herein contained shall extend to

discharge any remedy, That any person may have against the

drawer, acceptor or indorser of such bill.

Promissory notes were considered by the common law, as evi-

dences of debt, and were not assignable, or negotiable in their own

nature ; no action could be maintained on them; but the increase

of trade, and necessity of paper credit, put bankers and others up-

on an expedient ofbringing promissory notes within the custom

of merchants, and making them negotiable, as inland bills of ex-

change. But this the judges would not admit of: the legislature,

however, perceiving the necessity to make use of this kind of cre-

dit, passed the statute 3 and 4 Anne, c. 9, a part whereof is in the

text.

1. Cun. Law. ofBills, &c. 105-1 Salk 129- Clarke v Martin--ib. 120.

Cco
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There is no precise form of words necessary to be used, in a

promissory note or bill of exchange.2

A note in these words, Ipromise to account with J. S. or his or-

der, for 501. value received by me, &c. is said to be a good note

within the statute, by the word account shall be intended pay.³-

Butit seems a note payable upon a contingency is not a good note

within the statute; as to pay so much money, or surrender the

principal; orto pay so much money, ifmy brother does not pay it

within such a time.

A note which is not payable to order, or bearer is not within the

statute; and cannot be indorsed or transferred so as to enable the

indorsee or holder to sue in his own name.5

An original unindorsed promissory note has no resemblance to

a bill of exchange. But when once indorsed, it has an exact anal-

ogyto a bill ofexchange. The indorser then resembles the draw-

er of a bill; the maker, the acceptor of a bill ; and the indorsee,the

payee of a bill. And promissory notes and inland bills of ex-

change, are just on the same footing, and are under the same rules

of determination. A confusion has arisen from the circumstance

of callingthe maker ofthe note the drawer.7

Every drawer of a bill of exchange is liable to the payment

thereof, as is every acceptor and indorser. If there are several

indorsers of the same bill, the last indorsee may bring his action

against the first indorser, or either of them; for the indorsement is

quasi a new bill, or at least a warranty, as some books

bythe indorser that the bill shall be paid.

8
express it,

But although the drawer, acceptor and indorsers are all liable ,

yet the party can have but one satisfaction ; however, until such

satisfaction is actually had, he may sue all, or any ofthem ; and a

judgment is no satisfaction, nor will the obtainingjudgment against

one, prevent the prosecution of suits against the others."

To entitle the indorsee of an inland bill of exchange, tobring an

action against the indorser, upon failure of payment by the draw-

er, it is not necessary to make any demand of, or inquiry afterthe

first drawer.10

The law is exactly the same, and fully settled, upon the analo-

gy ofpromissory notes to bills ofexchange. As a bill of exchange

is an order, by the drawer or maker of the bill, upon the drawee,

who ifhe accept it, becomes the first indorser; so a promissory

2. Ld . Ray. 1397- Cun. bills of ex. 110
-Salk. 128- Stra. 591.

3. Marcus v Lea, Stra. 629--2 Ld.

Ray. 1396-quere tamen and see 1 Burr,

227.

4. Ld. Ray. 1362, 1396- Stra. 629-

Gill. Cases 93, 8- Mod. 362-1 Burr.

127.

5. Barriere v Nairac, 2 Dal. Rep.

249-H. Black. 605-2 Ld. Ray. 1397-

5. Burr. 1516- Bailey or of Exch. 1.-

Such indorsee would merely acquire the

equitable interest like the assignee of a

book debt.

6. 2 Burr. 676, 7.

ib.7.

8. Molloy 178-Ld. Ray. 181-Stra

479-3 Bac. Abr. 607.

9. 4 Co. 32- Claxton v Swift, Skir

355, pl. 3-3 Mod. 86.

10. 2 Burr. 676.
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see.

note indorsed, is an order by the indorser upon (his debtor,)¹¹

the maker ( or drawer) to pay the amount of the note to the indor-

Here thenthe indorser being the drawer; the maker the

acceptor, (or person promising to pay) and the indorsee the per-

son to whom it is payable; the indorsee only undertakes to pay in

casethe maker of the note does not pay. The indorsee is bound

to apply to the maker of the note : he takes it upon that condition,

and therefore must in all cases know who the maker is, and where

he lives; and if, after the note becomes payable, the indorsee is

guilty of a neglect, he loses his money, in case the maker becomes

insolvent; and cannot resort to the indorser at all. Therefore,

before the indorsee of a promissory note brings an action against

the indorser he must shew a demand, or due diligence to get the

money from the maker ofthe note ; just as the person to whom a

bill of exchange is made payable must shew a demand, or due dil-

igence to get the money from the acceptor, before he brings an ac

tion against the drawer.12

A protest does not raise any debt but only serves to give for-

mal notice, to those who are eventually liable, that the bill is not

honored, or that it is not paid, by the acceptor; or that a note is

not paid by the (drawer or) maker. it is necessary on every for-

eign bill of exchange, before the drawer can be charged ; but before

the statute 9 & 10 Will. III. c. 17, it was not necessary on inland

bills of exchange ; nor does the want of it destroy the remedy

which the party had against the drawer, but only deprives him of

interest and costs, unless there be notice of protest as the statute

prescribes.13

11. Thedoctrine here laid down is well

established, in respect to notes negotiable,

in the way oftrade, which are sometimes

called notes ofbusiness ; but there is a-

nother species of notes, that have obtain-

ed the denomination of accommodation

notes, which are essentially differentfrom

the others. They carry upon the face of

them, the clearest evidence , that no debt

subsists between the maker (or drawer)

and the drawee. To apply thenthe law

which relates to the one description of

notes, to another so totally different,

could not lead to a correct result.

Can the first indorsee of such a note be

considered as the drawee of a bill of ex-

change, i . e. as one giving an order upon

his debtor, to payto the indorsee the sum

specified in such note or bill ? Surely he

cannot. Such a note is drawn for the

benefit ofthe maker. The first indorser,

as well as the other indorsers, are 3URE

TIES, that the money shall be paid to the

personor persons, who, upon the joint re-

sponsibility of the drawer and indorser or

indorsers, will lend it to the maker ofthe

note. As to the last indorsee, there can

be no doubt but that his remedy is equal

ly effectual against the maker and all the'

indorsers ; and for the best reason ima-

ginable, because he has advanced his mo-

ney to the maker ofthe note, upon their

joint responsibility. He must, doubtless,

before he proceeds against the indorsers,

make a demand, or use due diligence to

get the money from the maker of the

note : he being the real debtor, not in-.

deed of the first indorsce (as in the case

of notes of business) but of the last indor-

see, who advanced the money, upon his

credit and that of sureties or indorsers.

As to the indorsers, it any one paysthe

moneyhe may doubtless recoverit against

the maker ofthe note ; but amongst them-

selves, it would seem, that they are on a

perfect equality, as the sureties in a bond.

If the maker of the note be insolvent, it

is conceived, that the indorsers must

equally contribute, in the payment ofthe

note.

12. 2 Burr. 676-2 Stra. 1087- See 5

Binney's Rep. 341 .

13. 2 Ld. Ray. 992- Salk. 131-3 Bac

Abr. 612.

B
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Merchants generally allow three days (usually called days of

grace) after the bill becomes due, for the payment; and for non-

payment within three days, protest is made, but is not sent away

till the next post after the time of payment is expired ; and if Sa-

turday be the third day no protest is made till Monday.14

By an act of assembly of 1715,15 provision is made forthe as-

signment ofbonds, specialties and promissory notes. 16
·

By the act regulating banks," 17 it is enacted that all bills and

notes issued by banks established under the authority of that act,

signed bythe president and counter signed by the cashier thereof,

promising the payment ofmoney to any person or persons, his or

their order under the seal of the corporation, shall be binding and

obligatory on such corporation . Those payable to any person or

order shall be assignable by indorsement in like manner and with

like effect as foreign bills of exchange; and those payable tobear-

er shall be negotiable and assignableby delivery only; and all notes

or bills at any time discounted by any of the said corporations, or

deposited for collection, and falling due at any of the said banks,

are placed on the same footing as foreign bills of exchange, or as

bills obligatory, so that the like benefit shall be had in the payment

and the like remedy for the recovery thereof against the drawer

anddrawers, indorser and indorsers and their representatives , and

with like effect, except so far as relates to damages,

QUO WARRANTO,

The statute ofquo warranto.

18 EDWARD I. STAT. II. A.D. 1290.

How theyshall hold their liberties which claim them byprescription

or grant. A quo warranto shall be pleaded and determined be

forejustices in eyre.

FORASMUCH as writs ofquo warranto, and alsojudgments giv-

en upon pleas of the same, were greatly delayed, because the jus-

tices in giving judgment were not certified ofthe king's pleasure

14. Molloy 284-Show. 264-3 Bac-

Abr. 614. In respect to notice in Penn-

sylvania, see 2 Dal. Rep. 78, 158, 292,

333.
+

15. 1 St. Laws, Sm . Ed. 90.

16. In the case ofM' Cullagh v Hous-

ton, 1 Dal. Rep. 441. It was determined

that the assignee of a promissory note

takes it subject to all equitable consider-

ations to which it was subject in the hands
ofthe indorser the original payee.

17. Passed 21st March, 1814-State

Laws, 11 vol . sess. 2, p. 168.
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therein; (2) our lord the king, at his parliament holden at West-

minster, after the feast of Easter, the eighteenth year of his reign,

of his special grace, and for the affection that he beareth unto his

prelates, earls, and barons, and other of his realm , hath granted ,

That all under his allegiance, whatsoeverthey be, as well spiritual

as other, which can verify by good enquest ofthe country, or oth-

erwise, that they and their ancestors or predecessors have used

any manner of liberties, whereof they were impleaded by the said

writs, before the time of king Richard our cousin, or in all his time,

and have continued hitherto ( so that they have not misused such

liberties) that the parties shall be adjourned further unto a certain

day reasonable before the samejustices , within the which theymay

go to our lord the king with the record of the justices, signed with

their seal, and also return ; and our lord the king, by his letters

patents, shall confirm their estate. (3) And they that cannot prove

the seisin of their ancestors or predecessors in such manner as is

before declared shall be ordered and judged after the * law and

custom ofthe realm ; (4) and such as have the king's charter shall

be judged according to their charters.

II. Moreover, the king of his special grace hath granted, That

ail judgments that are to be given in pleas of quo warranto, by his

justices at Westminster after the foresaid Easter, for our lord the

king himself, if the parties grieved will come again before the

king, he of his grace shall give them such remedy as before is

mentioned. (2) Also our said lord the king hath granted, for shar-

ing ofthe costs and expenses ofthe people of his realm that pleas

ofquo warranto from henceforth shall be pleaded and determined ,

in the circuit of the justices, and that all pleas so depending shall

be adjourned into their own shires, until the coming of the justi-

ces into those parts.

2 Inst. 594-Fitz . brief. 886- Kel. 137, &c.-Bro. Quo warranto 1 , 2, 3, 4, 6, 8,

11-Bro. Prescription 10, 14, 18, 32, 33, 34, 52, 54 , 64 , 65, 73, 83 , 98, 107, 108.-

Bro. Franchise 4, 10, 14, 22, 26, 37. * Read after the common law. Liberties by

the king's grant. Fitz. Conusance 16, 19, 21 , 26, 30, 31 , 36, 39, 46, 51 , 54, 57, 60,

61 , 62, 63, 64. Where pleas ofquo warranto shall be determined . Rast. 540 .

4
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Another new statute of quo warranto, statute S, made the same

year to that effect.

Concerning the writ that is called quo warranto, our lord the

king, at the feast of Pentecost, in the eighteenth year of his reign,

hath established, That all those which claim to have quiet posses-

sion ofany franchise before the time of king Richard, without in-

terruption, and can shew the same by a lawful enquest, shall well

enjoy their possession ; (2) and in case that such possession be de-

manded for cause reasonable, our lord the king shall confirm it by

title. (3) And those that have old charters of franchise, shall have

the same charters adjudged according to the tenor and form of

them. (4) Andthose that have lost their liberties sith Easter last

past by the foresaid writ, according to the course of pleading in

the same writ heretofore used, shall have restitution of their fran-

chise lost, and from henceforth they shall have according to the

nature of this present constitution.

A

Rast. 540.

quo warranto is in the nature of a writ of right for the king,

against him who usurps or claims any franchises or liberties, to

compel him to shew by what authority he claims them.¹

The writ ofquo warranto, or quojure, lay atthe common law.

This writ by which a man might be called upon to shew his title,

enabled a litigious person to disturb the peace ofany man's estate,

whenever he pleased.2

This writ was brought into more notice, by the frequent and op-

pressive use which Edward the first made of it ; and to the two

statutes in the text, for regulating the proof and proceeding

therein.3

&

The 18 Edw. 1 , st. 2, was called the new statute of quo war-

ranto in respect to the statute of Gloscester, made in the sixth

year of Edw. 1.4 And it was immediately followed by another

new statute ofquo warranto.

The king had in view the reducing of his nobles to his sovereign.

authority, and in execution of the plan this terrible inquiry by quo

warranto was, for a time, let loose upon the great men of the na-

tion, till the king at length consented to suspend it, and wholly to

abolish the more oppressive parts of that proceeding.

1. 2 Inst. 282-9 Co. 28.a-Yelo . 191—

5 Com. Dig. 385.

2. 1 Reeve Eng. Law. 417-2 Reeve

Eng. Law. 221.

3. See 2 Inst.

4. 1 Ruff. Stat. at Large, 70.

5. 2 Reeve Eng. Law. 220, 221 , 222
2.
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Proceedings under the writ of quo warranto have long since fal-

en into disuse, and have been succeeded by informations in na-

ture of a writ of quo warranto, which tend to the same purpose as

the ancient writ; being made use ofto try the civil rights, to offi-

ces or franchises ."

An information, is " An accusation or complaint exhibited a-

gainst a person for some criminal offence, either immediately a-

gainst the king, or against a private person, which from its enor-

mity or dangerous tendency the public good requires it should be

restrained and punished ." It differs from an indictment in this,

that an indictment is an accusation found by the oaths of twelve

men, whereas an information is only the allegation of the officer

who exhibits it.7

This mode of prosecution is as ancient as the common law it-

self, but the shameful oppressions practised, by means of informa-

tions, in times preceding the revolution in England, occasioned a

struggle, at that period, to have them declared to be illegal by the

judgment ofthe court of king's bench, but the judges were clearly

of opinion that the proceeding was legal and could not be impeach-

ed. One great objection to them was, that as the power of filing

them , without controul, was possessed by the master ofthe crown

office, he not unfrequently permitted men to be harassed with vex-

atious informations, whenever applied to by any malicious or re-

vengeful prosecutor; to whom they furnished an easy mode of

wreakingvengeance on an enemy, as the prosecutor was subjected

to no costs, though on trial there should appear no ground for the

prosecution. To remedythis inconvenience the statute of 4 & 5

W. and M. c. 18,8 prohibits the filing of any informations without

express directions from the court of king's bench; that every pro-

secutor permitted to promote such information shall give surety to

prosecute the same with effect; and to pay costs to the defendant,

in case he be acquitted thereon, unless the judge who tries it cer-

tify that there was reasonable cause for filing it, and at all events

to pay costs unless the same be tried within one year after issue

joined. This act extends to all informations except those exhib-

ited in the name of the king by the attorney general. It is held to

extend to an information in nature ofquo warranto.10

9

The information in the nature of a writ of quo warranto, though

it is commenced in the same manner as other informations are by

leave ofthe court, or at the will of the attorney general, and has

the form of a criminal prosecution to punish the defendant for his

usurpation, as well as to oust him from his office; yet it is usually

considered at present, as merely a civil proceeding. The fine in

most cases being but nominal.¹ i

6. 4 Black. Com. $12.

7. 3 Bac. Abr. 164 , 5 .

8. See the substance of this statute in

3 Bac. Abr. tit. Informations (D) p. 170.

9. Black. Com. 311 .

10. Ld. Ray. 426-Salk. 376-8 Bac.

Abr. 171 .

11. 4 Black. Com. 312.
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9 ANNE, CAP. XX. A.D. 1710.

An act for rendering the proceedings upon writs of mandamus,

and informations in the nature of a quo warranto, more speedy

and effectual; and for the more easy trying and determining the

rights ofoffices and franchises in corporations and boroughs.

WHEREAS divers persons have of late illegally intruded them.

selves into and have taken upon themselves to execute the offices

ofmayors, bailiffs, portruves and other offices, within cities, towns

corporate, boroughs and places within that part of Great Britain

called England and Wales ; and where such offices were annual

offices, it hath been found very difficult, if not impracticable bythe

laws now in being, to bring to a trial and determination the right of

such persons to the said offices within the compass of the year;

and where such offices were not annual offices it hath been found

difficult to try and determine the right of such persons to such of

The statute 9 Anne, c. 20, is not

contained in the report of the judges -

But believingthat act to be inforce, it has

been thought right to insert it in this

work. It contains very salutary provi-

sions for regulating, expediting and ren-

dering less oppressive the proceeding on

writs of mandamus, and informations in

nature ofquo warranto. It also extends

to such proceedings in all the statutes of

amendment and jeofails. It is therefore

to be presumed that an act so extremely

useful would be adopted in practice ; but

this is not the only ground fromwhichthe

act is inferred to be in force. It seems

to have received the sanction of the leg.

islature. By the act of 1722 it is declar-

ed, that "the judges of the supreme

court shall have full power and authority

as often as there may be occasion, to issue

forth writs of habeas corpus, certiorari,

and writs of error, and all remedial and

other writs and processes returnable to

the said court" " And generally shall

minister justice to all persons, and exer-

cise the jurisdictions and powers hereby

granted concerning all and singular the

premisses according to law, as fully and

amply to all intents and purposes whatso-

ever, asthejustices of the courtofking's

bench, common pleas and exchequer at

Westminster, or anyofthem may or can

to." 1St. Laws, Sm. Ed. 139.

Now if it be inquired what power the

court of king's bench then possessed,

touching writs of mandamus, and infor

mations in the nature of quo warranto ?

The answer necessarily is, all the powers

derived from the common and statute

laws ofEngland, subject to the regula-

tions and restrictions imposed bystatute.

The conclusion appears inevitable, that

under the act of 1722, such are also the

powers invested in the supreme court of

Pennsylvania. The act of9 Anne, c. 20,

had been more than eleven years in op-

eration when the act of 1722 was passed.

Some embarrassment may arise in the

exercise of this power, in consequence of

the supreme court being now divested of

the power to try issues infact in any part

ofthe state except in the city and county

of Philadelphia. And from the decision

in the case ofthe commonwealth v Smith,

4 Bin. 117, it may be a proper subject for

legislative consideration whether it be

most expedient to restore tothe supreme

court the power oftrying issues in fact in

such cases, or to confide in the judges of

the courts ofcommon pleas, the president

being one, the powers of issuing writs of

mandamus and granting informations in

the nature of writs of quo warranto.
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fices, before they have done divers acts in their said offices, preju-

dicial to the peace, order and good government within such cities,

towns corporate, boroughs and places, wherein they have respec-

tively acted. And whereas divers persons, who had a right to

such offices, or to be burgesses and freemen of such cities, towna

corporate, boroughs or places, have either been illegally turned out

of the same, or have been refused to be admitted thereto, having

in many of the said cases no other remedy to procure themselves

to be respectively admitted, or restored to their said offices or

franchises of being burgesses or freemen, than by writs of manda-

mus, the proceedings on which are very dilatory and expensive,

whereby great mischiefs have already ensued, and more are like-

ly to ensue, if not timely prevented : For remedy whereof, Be it

enacted by the queen's most excellent majesty, by and with the

advice and consent of the lords spiritual and temporal, and com-

mons in this present parliament assembled, and by the authority

of the same, That from and after the first day of Trinityterm in

the year of our Lord one thousand seven hundred and eleven,

where any writ of mandamus shall issue out of the court ofqueen's

bench, the courts of sessions of counties palatine, or out of any of

the courts ofgrand sessions in Wales, in any of the cases afore-

said, such person or persons, who by the laws of this realm are re-

quired to makeareturn to such writ of mandamus, shall make his

or their return to the first writ of mandamus.

II. And be it further enacted by the authority aforesaid, That

from andafterthe said first day of Trinityterm, as often as in anyof

the cases aforesaid , any writ of mandamus shall issue out of any of

the said courts, and a return shall be made thereunto, it shall and

may be lawful to and for the person or persons suing or prosecut-

ing such writ of mandamus, to plead to, or traverse all or any the

material facts contained within the said return ; to which the per-

son or persons making such return shall reply, take issue or demur;

and such further proceedings, and in such manner shall be had

therein, for the determination thereof, as might have been had if

the person or persons suing such writ had brought his or their ac-

tion on the case for a false return ; and ifany issue shall be joined

on such proceedings, the person or persons suing such writ shall

and may try the same in such place as an issue joined in such ac-

tion on the case, should or might have been tried ; and in case a

Dod
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verdict shall be found for the person or persons suing such writ, or

judgment given for him or themupon a demurrer, or by nil dicit,

or for want of a replication or other pleading, he or they shall re-

cover his or their damages and costs in such manner as he or they

might have done in such action on the case as aforesaid ; such costs

and damages to be levied by capias ad satisfaciendum, fieri fa-

cias, or elegit ; and a peremptory writ of mandamus shall be

granted without delay, for him or them for whomjudgment shall

be given, as might have been, if such return had been adjudged

insufficient; and in case judgment shall be given for the person or

persons making such return to such writ, he or they shall recover

his or their costs of suit, to be levied in manner aforesaid.

III. Provided always, That if any damages shall be recovered

by virtue of this act against any such person or persons making

such return to such writ as aforesaid, he or they shall not be liable

to be sued in any other action or suit, for the making such re-

turn ; any law, usage or custom to the contrary thereof in any

wise notwithstanding.

IV. And be it further enacted by the authority aforesaid, That

from and after the said first day of Trinity term, in case any per-

son or persons shall usurp, intrude into, or unlawfully hold and

execute any of the said offices or franchises, it shall and maybe

lawful to and for the proper officer in each of the said respective

courts, with the leave of the said courts respectively, to exhibit

one or more information or informations in the nature ofa quò

warranto, at the relation of any person or persons desiring to sue

or prosecute the same, and who shall be mentioned in such infor,

mation or informations to be the relator or relators against such

person or persons, so usurping, intruding into, or unlawfully hold-

ing and executing any of the said offices or franchises, and to pro-

ceed therein in such manner as is usual in cases of information in

the nature of a quo warranto ; and if it shall appear to the said

respective courts that the several rights of divers persons tothe

said offices or franchises may properly be determined on one in-

formation, it shall and may be lawful for the said respective courts

to give leave to exhibit one such information against several per-

sons, in order to try their respective rights to such offices or fran.

chises, and such person or persons, against whom such informa

1
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tion or informations in the nature of a quo warranto shall be sued

or prosecuted, shall appear and plead as of the same term or ses-

sions in which the said information or informations shall be filed ,

unless the court where such information shall be filed , shall give

further time to such person or persons, against whom such infor-

mation shall be exhibited , to plead ; and such person or persons,

who shall sue or prosecute such information or informations in the

nature ofa quo warranto, shall proceed thereupon with the most

convenient speed that may be ; any law or usage to the contrary

thereofin any wise notwithstanding.

V. Andbe itfurther enacted and declared bythe authority afore-

said, That from and after the said first day of Trinity term , in case

anypersonor persons, againstwhomanyinformation orinformations

in the nature of a quo warranto shall in any of the said cases be ex-

hibited in any ofthe said courts, shall be found or adjudged guilty of

an usurpation, or intrusion into, or unlawfully holding and execut-

ingany ofthe said offices or franchises, it shall and maybe lawful

to and for the said courts respectively, as well to givejudgment of

ouster against such person or persons , of and from any of the said

offices or franchises, as to fine such person or persons respectively,

for his or their usurping, intruding into, or unlawfully holding and

executing any ofthe said offices or franchises; and also it shall and

may be lawful to and for the said courts respectively to give judg

ment, That the relator or relators, in such information named, shall

recover his or their costs of such prosecution ; and ifjudgment shall

be given for the defendant or defendants in such information, he

or they for whom such judgment shall be given shall recover his or

their costs therein expended against such relator or relators ; such

costs to be levied in manner aforesaid.

VI. And be it further enacted and declared by the authority

aforesaid, That it shall and may be lawful to and for the said courts

respectively to allow to such person or persons respectively, to

whom any writ of mandamus shall be directed, or against whom

any information in the nature of a quo warranto in any ofthe cas-

es aforesaid, shall be sued or prosecuted, or to the person or per-

sons who shall sue or prosecute the same, such convenient time

respectively, to make a return, plead, reply, rejoin or demur, as to

the said courts respectively shall seem just and reasonable ; any

thingherein contained to the contrary thereof in any wise notwith-

standing.
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VII. And be it further enacted by the authority aforesaid, That

after the said first day of Trinity term, an act made in the fourth

year ofher majesty's reign, intitled, An actfor the amendment of

the law and the better advancement ofjustice, and all the statutes

ofjeofayles, shall be extended to all writs of mandamus, and infor-

mationsin the nature of a quo warranto, and proceedings thereon,

for anythe matters in this act mentioned.

$2 H. 8, c. 30-18 El. c. 14-37 El. c. 5-21 Jae. 1, c. 13-16 & 17Car. 2, c. 28.

This statute was calculated only against individuals usurping

offices or franchises in corporations; and not against any corpo-

ration itself as a body. There is no instance of an information in

nature of a quo warranto, at the relation of a private prosecutor

being brought against a corporation, as such. These can onlybe

filed by and in the name of the attorney general, on behalf of the

crown. 12

The prosecutor shall pay costs, where he knowingly makes a

groundless and frivolous application, for an information in the na-

ture of a quo warranto. 1 3

It is contrary to the trust reposed in the court, by9 Anne, c. 20,

(which was designed for speeding prosecutions, andto quickenthe

removal ofusurpers, ) to give leave to private informers, to make

use of the king's name and suit, to call the validity of a franchise

in question, when such private persons apply under very unfavor-

able circumstances.14

After twenty years unimpeached possession of a corporatefran-

chise, no rule ought to be granted to shew by what right the posses-

sor holds it: within that period, the granting an information will

depend on the particular circumstances of each case. A great

length of quiet enjoyment ought always to weigh with the discre-

tion ofthe court. 15

12. 2. Burr. 809.

13. ib. 780.

14. 4 ib. 2123.

15. 2 Hawk, P. C. 373, Rex v Ste

phens, 1 Burr. 433.
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8 RICHARD II. CAP. IV. A.D. 1384.

Thepenalty if a judge or clerk make a false entry, rase a roll,

or changea verdict.

ITEM, Atthe complaint ofthe said commonality, made to our

lord the king in the parliament, for that great disherison in times

passed was done of the people, and may be done by the false en-

tering ofpleas, rasing of rolls, and changing of verdicts ; (2) it is

accorded and assented, That if any judge or clerk be of such de-

fault (so that by the same default there ensueth disherison of any

ofthe parties) sufficiently convict before the king and his council,

bythe manner and form which to the same our lord the king and

his council shall seem reasonable, and within two years after such

default made, if the party grieved be of full age, and ifhe be with-

in age, then within two years after he shall come to his full age,he

shall be punished by fine and ransom atthe king's will, and satis-

fy the party. (3) And as tothe restitution ofthe inheritance de-

sired bythe said commons, the party grieved shall sue by writ of

error, or otherwise, according to the law, ifhe see it expedient for

him.

14 Ed. 3, st. 1, c. 6. What defects may be amended and what not. see 1 H. 5, c.

5-9 H. 5, st. 1, c. 4—4 H. 6, c . 3-8 H. 6, c. 12 and 15—13 H. 6, c. 4—18 H. 6, c.

9-5 El. c. 23-27 El c. 5, and 4 Anne, c. 16.

This statute " punishes the judge, or clerk who should make a

false entry, or erase any part of a record, with fine and imprison-

ment, andhe is moreover to make satisfaction to the party for the

alteration or rasure. It is remarkable, however, that this satisfac-

tion is only for such a rasure as might be attended with the disheri-

son of the parties, from which it may be inferred that personal es-

tate was little considered ; as an injury orfraud, affecting this spe-

cies ofproperty, seems equally deserving of punishment and rep-

aration."
992

1. Obs. on the statutes 250.
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13 EDWARD I. STAT. I. CAP. XXXIX. A.D. 1285(s

Returning of issues.

The manner to deliver writs to the sheriff to be executed. The

sheriffreturneth a liberty where none is.

Resistance ofexecution ofprocess.

FORASMUCH as justices, to whose office it belongeth to minis-

terjustice to all that sue before them, are many times disturbed in

due execution of their office, for that sheriffs do not return writs

original and judicial ; ( 2) and also for that they make false returns

unto the king's writs. (15) Many times also sheriffs make false

returns as touching these articles, quod de exitibus, &c. returning

some time, and lying, that there be no issues, sometime that there

are small issues, when they may return great, and sometime do

make mention of no issues ; ( 16) wherefore it is ordained and a-

greed, That ifthe plaintiff demand hearing ofthe sheriff's return

it shall be granted him ; ( 17) and if he offer to aver that the sheriff

might have returned greater issues unto the king, he shall have a

writjudicial unto the justices assigned to take assises, that they

shall inquire in presence of the sheriff (if he will be there) of what

and how great issues the sheriff might have made return from thẹ

day ofthe writ purchased unto the day contained in the writ.-

(18) And when the inquest is returned, if he have not afore an-

swered for the whole, he shall be charged with the overplus bythe

extreats of the justices delivered in the exchequer, and neverthe-

less shall be grievously amerced for the concealment.´ ( 19) And

let the sheriff know, that rents, corn in the grange, and all movea-

bles except horse, harness, and household stuff) be contained

within the name of issues. (20) And the king hath commanded,

that sheriffs shall be punished by the justices once or twice (if

need be) for such false returns ; (21 ) and if they offend the third

time, none shall have to do therewith but the king. (22) They

make also many times false answers, returning that they could not

s) "Those parts only of this statute

are in force , which define what shall be

accounted issues . ' direct the punishment

ofthe sherifffor false returns, give autho-

rity to the sheriff to do certain things, in

case ofresistance ofthe execution ofpro-

cess, and direct the punishment ofthose

who resist the execution ofprocess."

Report ofthe Judges.
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execute the king's precept for the resistance of some great man ;

wherefore let the sheriffs beware from henceforth, for such man-

ner of answers redound much to the dishonour of the king. (23)

And as soon as his bailiffs do testify that they found such resis-

tance, forthwith all things set apart (taking with him the power of

the shire) he shall go in proper person to do execution ; and if he

find his underbailiffs false, he shall punish themby imprisonment,

so that other by their example may be reformed ; and ifhe do find

them true, he shall punish the resisters by imprisonment, from

whence they shall not be delivered without the king's special com-

mandment. (24) Andifpercase the sheriffwhen he cometh do find

resistance, he shall certify to the court the names of the resisters,

aiders, consenters, commanders, and favourers, and by a writ ju-

dicial they shall be attached by their bodies to appear at the king's

court: (25) And if they be convict of such resistance, they shall

be punished at the king's pleasure. Neither shall any officer ofthe

king's meddle in assigning the punishment, for our lord the king

hath reserved it specially to himself, because that resisters have

been reputed disturbers of his peace and of his realm .

How writs shall be delivered to the sheriffs to be executed. Enforced by 2Ed, 3,

c. 5-Regist. 86-1 Inst. 400-1 Roll. 440. The sheriff's default in returning of is-

sues, 27 H. 8. f. 3—10 H. 7, f. 11- Fitz. averment 16, 26, 43, 45, 47, 48, 49. The

sheriff returneth that there was disturbance of execution of process, Regist. 83-18

Ed. 1, c. 16. This seems to be a mistaken reference.

By issues is to be understood the profits of the lands ; which

were to be accounted for from the test ofthe writ until the return

ofit. Sheriffs it seems had been in the habit of making false re-

turns in respect to the amount of the issues ; which was intended

to be remedied by the statute. It proceeds to explain what shall

be considered as issues, that is to say, not onlythe rent and reve-

nue ofthe land, but corn in the grange, and all other moveables, as

hay in the barn, and other moveable and personal goods whatso-

ever, except horse, harness, apparel and household stuff.¹

That part ofthe statute which authorises the sheriff to take with

him the posse comitatus to overcome any resistance , is merely in

affirmance ofthe common law.2

1. 2 Inst, 453. 2. 2 Inst. 455.
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28 EDWARD I. STAT. III. CAP. XVI. A.D. 1300.

What shall be done with them that makefalse returns ofwrits.

That shall be done with them that make false return (whereby

right is deferred) as it is ordained in the second statute of West-

minster, with like pain.

2 Inst. 568-13 Ed. 1 , stat. 1, c. 39.

"This is an act of confirmation," says lord Coke, "whereby

the statute of Westminster the second, c. 39, touching false re-

turns is confirmed ."3

For a false return the sheriff may be amerced.

12 EDWARD II. STAT. 1. CAP. V. A.D. 1318.(T

An indenture shall be made between the sheriffand bailiffofliberty

ofevery return.

(4) Also it is agreed, That from henceforth sheriffs, and other

bailiffs that receive the king's writs returnable in his court, shall

put their ownnames with the returns, so that the court may know

ofwhom they took such returns , if need be. (5) And ifany sher-

iff or other bailiff leave out his name in his return, he shall be

grievously amerced to the king's use.

Bro. Return de brief. 81—Bro. scire fac. 233. Sheriffs and bailiffs shall set their

names to the returns, Carthew. 56.

The return ought to be made under the name of the

ficer."

proper of-

But ifthe sheriff does not put his name, the return will be good,

and the sheriff' shall be amerced.

In pleading ofa return the name of the sheriff need not be men-

tioned."

3. 2 Inst. 568.

4. Rast. 372.a---5 Com. Dig. 448.

5. Pl.Com. 63.a

T) "That part only of this statute is in

force, which obliges sheriffs and other of-

ficers to sign their names to the return of

6. 1 Leon. 139- semb. cont.- Hob . 70 writs." Rep. ofthe Judges.

Dub. Dal. 63.

7. 1 Leon. 139.
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Nowbythe statute 21 Jac. 1 , c. 13, the want of the sheriff's

name shall be aided.8

1 RICHARD II. CAP. XM . A.D. 1377.(u

Aprisoner byjudgment shall not be let at large. Confession ofa

debttothekingtodelay another's execution.

ITEM, Whereas divers people, at the suit of theparty command-

ed to the prison of the Fleet, byjudgment given in courts of our

lord the king, be oftentimes suffered to go at large by the warden

of the prison, sometime by mainprise or by bail, and sometimes

without any mainprise with a baston of the Fleet, and to go from

thence into the country about their merchandizes and other their

business, and be there long out of prison nights and days, without

their assent at whose suit they be judged, and without their gree

thereofmade, whereby a man cannot come to his right, and recove

ery against such prisoners, to the great mischief and undoing of

manypeople: (2) It is ordained and assented, That from hence-

forth no warden of the Fleet shall suffer any prisoner there being

byjudgment at the suit of the party, to go out of prison by main-

prise, bail, nor by baston, without making gree to the said parties

of that thereof they were judged, unless it be by writ or other

commandment of the king, upon pain to lose his office and the

keeping ofthe said prison (3) And moreover, if any such war-

den from henceforth be attainted by due process that he hath suf-

fered or let such prisoner go at large against this ordinance, then

the plaintiffs shall have their recovery against the same wardenby

writ of debt.

3 Bulst. 97-Plow. 35-Dyer 66, 162, 271 , 278 , 297 , 306, 322-Kel . 2-3 Co. 52,

71-5 Co. 89—8 Co 142-Fitz . Delte. 3, 67, 110 130 , 162- Fitz . Execut. 74, 100→→→

1 Roll. 205, 241, 275. The penalty of the warden ofthe Fleet, if he suffer a pris-

oner, being there by judgment, to go at large, 13 Ed. 1 , st. 1 , c. 11-1 Saund. 38.-

By7Hen. 6, cap. 4, no protection allowablefor a goaler who lets prisoners escape.

v) "This statute is in force, except

such parts as relate to confessions of debts 33.

to the king." Rep. ofthe Judges.

8. Vide ante-Tit. AMENDMENT, þ .

EEe
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The action of debt against the sheriff was first given by the sta

tute of Westminster 2, c. 11,9 for the escape of an accountant,

found in arrear. The statute 1 Richard 2, cap. 12, gives an ac-

tion of debt against the warden of the Fleet prison, for escapes of

prisoners in execution . Upon the equity of these two statutes the

action ofdebt is held to be maintainable against any goaler or sher-

iff, for the escape of one charged in execution.

The statutes being affirmative do not take awaythe commonlaw

remedy, so that the plaintiffin the execution may adopt either the

action on the case, 10 or the action of debt. In the latter it is said

he shall recover the whole sum, whichhe would have recovered a-

gainst the prisoner, namely, the sum indorsed on the writ, and the

legal fees ofexecution. 11

If it be true, that in a case of negligent escape, where the pris-

oner escaping was insolvent, a recovery shall be had for the whole

amount of the creditor's claim , it must be acknowledged, that, in

this instance the law does not approach the confines of common

sense, so near as in any other that could be referred to. But it is

not believed that such is the law in Pennsylvania. The question

seems to have been unsettled in England, till the year 1776, when

the case ofTheassignees ofFrost, a bankrupt, v Plomer & Hart,12

was decided. In that case the court ground their decision onthe

exploded notion, that in an action on debt, whichgoes for a specific

thing, the whole amount must be recovered or nothing,

so," theysay, " are the precedents in Rastal & Saunders." And

in support of this doctrine we are referred to Roll. and Fitzher-

bert. But it is now well settled that in an action of debt, on a

simple contract, the plaintiff may prove and recover a sumless

than he demands in his writ. 13

And

9. Vide ante, tit. AccoUNT, p. 12.

10. In the action on the case he shall

recover damages for the officer's miscon-

duct, and still has his remedy against the

debtor. Yet in this action evenforthe

escape of one confined on mesne process

the plaintiffmay recover from the sheriff

the whole sum due to him from the ori-

ginal defendant. Gabel v Perchard-

Hil . 35-Geo. 3-Anst. 522. Wherethe

sum due from the original debtor is re-

covered from the sheriff, the plaintiff

has nofurther claim against such debtor,

but the sheriffmay maintain an action on

the case againsthim for money paid, laid

out and expended, whether the escape

was voluntary or negligent. Espinasse

N. P. 612-4 Vin. Sup. 101. But it is

held that the officer has no remedy a-

gainst the person escaping where the es-

cape was voluntary.

11. 4 Vin. Sup. 100-See Bonafous v

Walker, Mich. 28 Geo. 3-Hawkins et

al. assignees ofFrost v Plomer& Hart,

sheriff of Middlesex. Hil. 16 Geo. 3—

2 Black. 1048.

12. 2 Black. 1048.

13. M'Quillan v Coxul, 29 Geo. 3—1

Hen. Black. 249. Walker & Witter, 19

Geo . 3-Doug, 1. Debt is maintainable

wherever indebitatus assumpsit will lie,

vid. Doug. 732 in (n)—See AylettvLowe

Black. 1221. The argument of Lord

Loughborough, C. J. in giving judgment

in the case of Ruddu v Prier, H. 31—

Geo. 3, contains many learned remarks

on the actions ofdebt and assumpsit, and

merits particular attention See 1 Hen.

Black. 530. See Emery v Fell, 27 Geo.

3-2Term. Rep. 28- Stroud v Rogers,

Hil. 32-Geo . 3-6 Term. Rep. 13, R.

63, mb-Wilkins v Wingate, 35 Geo. S

-6 Term. Rep. B. R. 62.

1
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The actionfor an escape, arises indeed ex delicto, but, unless it

differs from all others of this class, the plaintiff ought to recover a

sum proportioned to the injury he may have sustained .

It would outrage every idea of just retribution, if because a debt-

or in execution , may have eluded the vigilance of his keeper, or

have been rescued by an overwhelming force, that such keeper

should be liable to pay to the plaintiff in the execution , ten or twen-

ty thousand dollars, in place of an escaped pauper, from whom not

a cent could ever have been obtained ; butbythe imprisonment of

whom the creditor would have sustained a charge, instead ofbeing

benefitted.

Itwould be strange indeed, ifthe case of The assignees ofFrost

v Plomer& Hart, should settle the law here, not only for the rea-

sons which have been suggested, but because it seems not entirely

to have settled the law in England ; for in a case¹ which occur

red many years after, we find the court taking time to consider

these questions, which had been argued before them : 1. Whether

an action ofdebt would liefor a negligent escape; 16 and 2. Whe-

ther it would lie where there was in fact no negligence in the

keeper.

I strongly incline to the opinion, that the plaintiff in an action

ofdebt, against the sheriff, for an escape would be entitled to re-

cover somuch as he might have obtained from the prisoner, and no

more.

This it is conceived would be a correct rule in England, where

the body is a pledge for the debt, whilst life lasts ; but in Pennsyl-

vania the body is not properly a pledge for the debt: it may be

considered merely as a pledge for the delivery of the defendants

property; for after that is delivered in the manner prescribed by

law, the body cannot be held.

If an escape be voluntary in the sheriff, or jailer, nothing after-

wards will purge it ; but in case of a negligent escape the officer

mayjustify by recaption.17

Under a count for a voluntary escape, the plaintiff is at liberty

to give a negligent escape in evidence.18

*

14. It is said that nothing but the act of

God, or a public enemy will excuse,

therefore where the prison was thrown

down by rioters, whose numbers forbid

any opposition from the sheriff, the posse

commitatus, or indeed from anyforce of

the kingdom, which could in time, be

drawn tothat point, the sheriff was held

liable for the escapes ofthose who were

thus set at large. Elliot v the duke of

·New Castle, Trin. 32 Geo. 3-4 Term.

Rep. B. R. 789.

15. Alsept v Eyles. Trin. 32 Geo, 3

3 H. Black. 1084 Vin. Sup. 98.

16. Yet in Stackhouse v Mullins, T.

4 Geo. 2- Stra. 873, it had been held

that debt lies by 1 Rich. 2, c. 12, as well

where the escape is negligent, as where

it is voluntary. 4 Vin. 98.

17. Ravenscroft v Eyles, esq. H. 6,

Geo. 3-2 Wils. 29 -Wilkinsan v Sal-

ter et al. T. 9 Geo. 2. Cases temp.

Hardwick S10-See also West v Eyles,

H. 16, Geo. 3-Black. 1059 .

18. Bonafous & Walker, M. 28 Geo.

3-2Term. Rep. B. R. 126,
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The party escaping maybe a witness to prove a voluntary es-

cape, because it is a thing of secrecy, between the prisoner and

the jailer. 19

When the plaintiff names a person to execute the writ, and ob-

tains his appointment as special bailiff for this purpose, the risk is

the plaintiff's and not the sheriff's ; who is not liable if an escape

should take place.20

* 3 MENRY VII. CAP. III, A.D. 1486.(w

Justices ofpeace may let prisoners to bail. The sheriff shall certi-

fythenames ofall his prisoners at the goal delivery.

(5) And moreover it is enacted by the same authority, That ev-

ery sheriff, bailiff of franchise and every other person, having au-

thority or power of keeping of goal or of prisoners for felony, in

like mannerand form do certify the names of every such prisoner

in their keeping, and ofevery prisoner to themcommitted for any

such cause, at the next general goal delivery, in every county or

franchise where any suchgoal or goals have been, orhereafter shall

be, there to be kalendred before the justices of the deliverance of

the same goal, whereby they may, as well for the king as for the

party,proceed to make deliverance of such prisoners according to

thelaw.

TRIAL.

*2 HENRY IV. CAP. VII. A.D. 1400,

In what case the plaintiff shall not be nonsuit if the verdict

against him.

pass

ITEM, Whereas upon verdict found before any justice in assise

of novel disseisin, mortdauncester, or in any other action whatso-

19. Rex v warden of the Fleet, Bal.

N. P. 67, S. P.-Cass et al v Cameron,

East. 32 Geo. 3-Peake's N. P. 124.

20. DeMorander et al v Dunkinet al,

M. 31 Geo. 3-4 Term. Rep. B. R. 119.

tr
w) Onlythat part of this statute is in

force, which is distinguished by the num-

Report ofthe Judges.

ber 5.
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ever, the parties before this time have been adjourned upon diffi

culty in law upon the matter so found; (2) it is ordained and es-

tablished, That ifthe verdict pass against the plaintiff, that the

same plaintiff shall not be nonsuited.

Br. Nonsuit Fitz. Nonsuit 6, 12, 13, 15-1 Inst. 139.b

At the common law, upon every continuance or day given over

before judgment, the plaintiff might have been nonsuited ; and

therefore before the statute 2 Hen. 4 in the text, after verdict giv-

en, ifthe court took a day to be advised, at that day the plaintiff

was demandable, and therefore might have been nonsuit; which is

remedied by this statute.¹

But notwithstanding the statute, it has been held that the plain-

tiff maybe nonsuited after a special verdict or after a demurrer

and argument thereupon.2

In account, after judgment quod computet; auditors assigned

and thereupon a capias ad computandum, the plaintiff cannot be

nonsuited.

t8 HENRY VI. CAP. XXIX. A.D. 1429.‡

An inquest shall be de medietate linquæ ; where an alien isparty.

ITEM, Whereas in the parliament holden at Westminster the

twenty-eighth yearofkingEDWARD the third, amongst other things

in favour and liberty of the merchants strangers repairing into the

realm of England, it was ordained, That if a plea or debate be

moved before mayor of the staple amongstthe merchants or minis-

ters ofthe same, and for to try the truth thereof, an inquest or

proof is to be taken, if the one party and the other be strange it

should be tried by strangers; (2) and ifthe one party and the oth-

er be denizens it should be tried by denizens ; (3) and if the one

party be denizen, and the other an alien, the one half shall be of

denizens, and the other half aliens; (4) and moreover, that in all

inquests and proofs which shall be taken and made betwixt aliens

and denizens, be they merchants or other, as well before the may-

1. 3 Bac. Abr. 6801 Inst. 139.b- 5

Mod. 208.

This statute and that of 28 Edw. 3.

c. 13, which will be found under title Ju-

2. ib. 2 Jon. 1-2 Roll. Abr. 131-3 Rx, ought to have been classed under the

Leon. 28, and see Cro. Jać. 35. same head, but accident has setseparated
them.-3. Co. Lit. 139.b
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or ofthe staple, as before any other judges or ministers, although

our lord the king be party, the one half of the inquest or proof

should be ofdenizens, and the other half of aliens, if there be so

many aliens in the town or place, where such inquest or proofis to

be taken, that be not parties, not with the parties in contracts, pleas

or other quarrels, whereof such inquests or proofs ought to be tak-

en; (5) and ifthere be not so many aliens, then so many aliens

shall be put in such inquests or proofs as shall be found inthe same

places or towns whichbe not parties thereunto, nor with the parties

as before is said, and the remnant of denizens which be good men,

and not suspect of the one party nor of the other. (6) Sithence

which ordinance the said merchants aliens have been always de-

meaned and ruled, as well in the staples, as in other of the king's

courts, after the form ofthe said ordinance, until now of late they

have been thereof restrained and impeached by colour of another

statute made in the parliament holden at Westminster the second

year of king HENRY, father to our lord the king that now is ; (7) by

which statute, for the great mischiefs, damages and disherisons,

which daily do happen through the realm, as well in the case of

the death of a man as in case offreehold and other cases, bythem

that pass in inquests in the said case, which were common jurors,

and other which had but little or nothing to live upon but by such

inquests, and which had nothing to lose because of their false oaths,

whereby they do the more lightly offend their consciences ; (8)

and for amendment and correction thereof to be had, it was or-

dained and stablished, That no person be admitted to passin any

inquest upon trial of the death of a man, nor in any inquest be-

tween party and party in plea real or personal, whereof the debt

and the damages declared do amount to forty marks, except the

same person have lands and tenements to the yearly value of for-

ty shillings above all charges: (9) because of which restraint and

impeachment so made to divers merchants aliens, many ofthesame

merchants aliens have withdrawn and daily do withdraw them,

and eschew to come and be conversant on this side the sea, and

likely it is, that all the same merchants aliens will depart out ofthe

same realm of England, if the said last statute be not more plain-

ly declared and the said merchants aliens ruled , governed, and de-

meaned in such inquests according tothe first ordinance aforesaid,

to the great diminishing ofthe king's subsidies, and grievous loss



TRIAL, $99

and damages ofthe said realm of England. ( 10) Our lordthe king,

considering the premisses, and how that it was not the meaning of

the said late king, nor ofthe lords spiritual and temporal ofthe said

parliament, to hinder or prejudice the said first ordinancebythe said

last statute, ( 11 ) and that the said last statute was made in respect

ofthe mischiefs and disherisons that happened by the false oaths of

the commonjurors of the realm ofEngland, as it appeareth by ex-

press words ofthe same statute, and howthatthe said merchants ali-

ens be not common jurors, nor inhabiting within the said realm, nor

may not purchase nor enjoy any lands or tenements in the same

without the king's special licence ; ( 12) and the same our lord the

king willing therein to provide for the weal and profit of him and

all his realm, and to eschew the damages and inconveniences

which may easily happen in this behalf, and also to give to the said

merchants aliens the greater courage and desire to come with their

wares and merchandizes into this realm by the advice and assent

of the lords spiritual and temporal being in this present parlia-

ment, hath declared the said last statute, made in the time ofhis

father, to be in no wise prejudicial to the said ordinance nor to ex-

tend itself but only to the inquests to be taken betwixt denizen

and denizen, and not to other inquests and proofs aforesaid ; ( 15)

and the said first ordinance to be effectual and stand in force, and

to be put in due execution according to the form of the same, not-

withstanding the said last statute, or that the aliens have not lands

ortenements to the value offorty shillings by the year, according

to the purport of the same last statute and ordinance.

Theintroduction ofthe trial per medietatem linquæ is to be found

in the statute of the staple, 27 Edw. 3, st. 2, which was a constitu-

tion containing a set of regulations , for the establishment and gov-

ernment ofthe markets or staples, which were the resort offoreign

merchants.

Amongst other methods devised , to render the administration of

justice more acceptable to foreigners , who resorted to those sta-

ples, this mode of trial was established . If the parties were both

strangers, the inquest was to consist entirely of strangers ; but if

one was an alien and the other a denizen, the inquest was to con-

sist ofhalf denizens, and half aliens .

This privilege however was local ; and it was confined to matters

ofcontract; but by the statute 28 Edw . 3, c. 13, it was explicit-

ly extended to criminal cases.5

4 Ante tit. JURY, p. 336 5. 2 Reeve E. L. 395, 461.
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The statute 8 Hen. 6, was intended to secure to foreigners the

right to trial per medietatem linguæ, authorised by the statuteof28

Edw. 3, c. 13, of which it had been supposed they were impliedly

deprived by 2 Hen. 5, s . 2, c. 3, which had required as a qualifica

tion of ajuror where the matter in controversy amounted to forty

marks, that he should hold lands by the annual value offorty shil

lingsbeyondall reprises.
6

May not the trial per medietatem linquæ be considered to be

virtually abolished in Pennsylvania, by the act of 1805, which di-

tects the mode of selecting and returning jurors ?

According to that act no person is qualified to serve as ajuror

but a taxable CITIZEN. , Jurors are to be selected by the sheriff and

commissioners, from" the list of taxable CITIZENS.
ייד

The §10 ofthe act, which authorised the court to award a tales

de circumstantibus, in case of a deficiency of jurors, declares,

that the order of the court shall be to fill the jury from " qualified

by-standers,"‚" i . e . from those of the by-standers who are taxable

CITIZENS.
8

6. As the statute of 2 Hen. 5, c. 3, nev-

erextended to Pennsylvania, the necessi-

ty of extending the statute in the text

maybe questioned.

7. 4 State Laws, Sm. Ed. 237, § 1 .

8. The summoning ofthe by-standers,

in order to make up a jury, is derived

fromthe commonlaw, according to which

ifa sufficient number ofjury-men did not

appear at the trial, or so many of them

were challenged and set aside, that the

remainder would not make up a full jury,

writ issued to the sheriff of undecim de-

cim, or octo tales, according to the num-

ber that was deficient, in order to com-

plete the jury. Gil. P. C. 73. And

such writ is still necessary in England, on

trials at bar. 5 Term. Rep. 457-8, 462-

2Tidd's Pr. 783.

But the statute 35 Hen. 8, c. 6 , (which

was extended to qui tam actions, by 4

3Ph. & M. c. 7) authorises the justices

of assise and nisi prius, in case of a defi-

ciency ofjurors, to order a tales.

Tales-men are annexed to the panel,

and placed upon the same footing with

those before empannelled and returned ;

of course they are subject to the like

challenges. A juror, however, who has

been challenged, on the principal panel,

ought not to be sworn as a tales-man. 1

Stra. 640-2Ld. Ray, 1410-Sec Foster's

Reports 63, where there seems to be a

departure from the principle.

The statute of7 and 8 W. 3, c. 32, § 3,

requires, that tales-men shall be taken

from those, who being returned upon

some otherpanel, are attendingthe court.

Hence, a practice has arisen todrawtheir

names out of the box. 2 Tidd's Pr.

784.

This would probably bethebest meth-

od of procuring a tales in case of a speci-

aljury in Pennsylvania. See2 Dal. 382.

In capital cases, the tales may be ofa

larger number than the first process, as

forty, sixty, or any other even number,

in order to prevent delays from peremp

tory challenges; and herein such chal-

lenges differ from those in other cases,

where the tales must be of a less number

than the original process required to be

summoned. Bulst. 121 - Dyer 213, pl.

41-3 Bac. Abr. 248.

If nojuror appears, or the whole array

be challenged, and set aside, there can

be no tales but a new venire. Yetif but

one juror appears, and he is challenged,

twelve tales-men may be sworn who may

trythe cause. 3 Bac Abr. 249-10 Co.

104- Dyer 245, pl. 64- Seld. Cases of

Evid 110.
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2 & 3 EDWARD VI. CAP. XXIV. A.D. 1548.

An actfor trial ofmurders andfelonies committed in several

counties!

FORASMUCH as the most necessary office and duty of the law is

topreserve andand save the life of man, and condignly to punish such

persons that unlawfully and wilfully murder, slay or destroy men,

and also that, another office and duty of law is to punish robbers

and thieves, which daily endeavour themselves to rob and steal , or

give assistance to the same, and yet by craft and cautele do escape

from the same without punishment.

II. And where it often happeneth and cometh in ure in sundry

counties of this realm, that a man is feloniously stricken in one

county and after dieth in another county, in which case it hath

notbeen founden by the laws or customs ofthis realm, that any suf-

ficient indictment thereof can be taken in any of the said two

counties, for that by the custom of this realm the jurors of the

county where such party died of such stroke, can take no knowl-

edge of the said stroke being in a foreign county, although the

same two counties and places adjoin very near together; ne the

juries of the county where the stroke was given cannot take

knowledge of the death in another county, although such death

most apparently come of the same stroke : So that the king's ma-

jesty within his own realm cannot, by any laws yet made or known,

punish such murderers or manquellers, for offences in this form

committed and done; (2) nor any appeal at some time may lie for

the same, but doth also fail , and the said murderers and manquel-

lers escape thereof without punishment, as well in cases where the

counties where such offences be committed and done mayjoin, as

otherwise where they may not join . (3) And also it is a common

practice amongst errant thieves and robbers in this realm, that af

ter they have robbed or stolen in one county, they will convey

their spoil, or part thereof so robbed and stolen , unto some of their

adherents, into some other county where the principal offence was

not committed ne done, who knowing of such felony, willingly and

by false covin receiveth the same : (4) In which case although , the

FFf
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principal felon be after attainted in one county, the accessary es-

capeth by reason that he was accessary in another county, and

that the jurors of the said other county, by any law yet made, can

take no knowledge of the principal felony ne attainder in the first

county, and so such accessaries escape thereof unpunished, and do

often put in ure the same, knowing that they may escape without

punishment: (5) For redress and punishment of which offences ,

and safeguard of man's life, be it enacted by the authority of this

present parliament, That where any person or persons hereafter

shall be feloniously stricken or poisoned in one county, anddie of

the same stroke or poisoning in another county, that then an in-

"dictment thereof founden by jurors ofthe county where the death

shall happen, whether it shall be founden before the coroner upon

the sight ofsuch dead body, or before the justices of peace, or oth-

er justices or commissioners which shall have authority to enquire

ofsuch offences, shall be as good and effectual in the law, as ifthe

stroke or poisoning had been committed anddone in the same

county where the party shall die, or where such indictment shall

be so founden ; any law or usage to the contrary notwithstanding.

III. And that the justices of goal -delivery and Oyer and Ter-

miner in the same county where such indictment at anytimehere-

after shall be taken, and also the justices of the king's bench, af-

ter such indictment shall be removed before them, shall and may

proceed upon the same in all points as they should or ought to do,

in case such felonious stroke and death thereby ensuing or poison-

ing and death thereof ensuing, had grown all in one and the same

county: (2) And that such party to whom appeal of murder shall

be given by the law, may commence, take and sue appeal of mur-

der in the same county where the party so feloniously stricken or

poisoned shall die, as well against the principal and principals as

against every accessary to thesame offences, in whatsoever county

or place the accessary or accessaries shall be guilty to the same

(3) Andfurther, the justices before whom any such appeal shall be

commenced, sued and taken, within the year and day after such

murder and manslaughter committed and done, shall proceed ȧ-

gainst all and every such accessary and accessaries in the same

county where such appeal shall be so taken, in like manner and

form as ifthe same offence or offences of accessary or accessaries

had been committed and done in the same county where such ap-
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peal shall be so taken, as well concerning the trial by the jurors, or

twelve men of such county where such appeal or appeals shall be

hereafter taken upon the plea ofnot guilty, pleaded by such offend-

er or offenders, as otherwise.

ةوق

IV. And further be it enacted by authority aforesaid, That

when any murder or felony hereafter shall be committed and done

in one county, and another person or more, shall be accessary or

accessaries in any manner of wise to any such murder or felony in

any other county, that then an indictment found or taken against

such accessary and accessaries upon the circumstance ofsuch mat-

ter before the justices of the peace, or other justices or commis-

sioners, to enquire of felonies in the county where such offences of

accessary or accessaries, in any manner of wise shall be commit-

ted or done, shall be as good and effectual, in the law, as ifthe

said principal offence had been committed ordone within the same

county where the same indictment against such accessary shall be

found: (2) And thatthe justices ofgoal-delivery, or Oyer and Ter-

miner, or two of them, ofor in such county where the offence of

any such accessary shall be hereafter committed and done, upon

suit to them made, shall write to the custos rotulor, or keepers of

the records where such principal shall be hereafter attainted or

convicted, to certify them whether such principal be attainted,

convicted or otherwise discharged of such principal felony ; who

upon such writing to them or any of them directed, shall make suf-

ficient certificate in writing under their seal or seals to the said

justices, whether such principal be attainted, convicted or other-

wise discharged or not. (3) And after they that so shall have the

custody of such records, do certify that such principal is attainted ,

convicted or otherwise discharged of such offence by the law; that

then the justices of goal-delivery or of oyer and terminer, or other

there authorised, shall proceed upon every such accessary in the

county where such accessary or accessaries became accessary,in

such manner and form as if both the said principal offence and ac-

cessary had been committed and done in the said county where

the offence of accessary was or shall be committed or done : (4)

And that every suchaccessary, and other offenders above express-

ed, shall answer upon their arraignments and receive such trial,

judgment, order and execution, and suffer such forfeitures, pains
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and penalties, as is used in other cases offelony; any law or cus-

tom to the contrary heretofore used in any wise notwithstanding.

Trialsof murders may be in several counties, 3 Inst. 48, 49, 73, 135. The trial of

aman-queller that poisons or strikes a man in one county which died thereof in an-

other, Rast. pla. 51-3 Inst. 135-3 Mod. 131-1 Hale's P. C. 437. Trial of an ac-

cessary in one county toa felony done in another, 1 Leon. 270-3 . Inst. 48—1 Co. 117.

Forprovisions concerning murder, see 1 Jac. 1, c. 8—21 Jac. 1, c. 27—2 Geo. 2, c.

21, and 25 Geo. 2, c. 37—Dyer 254, pl. 103.

It is a general rule, that let the nature ofthe offence indicted be

what it will, if it appear upon not guilty, to have been committed

in a different county from that in which the indictment was found,

the accused shall be acquitted.?

And therefore at the common law if a man had died in one

county ofa stroke which he received in another, it was holden that

the homicide was indictable in neither, because the offence was

not complete in either. To remedy this inconvenience the stat-

ute 2 and 3 Ed. 6, in the text, was enacted.10

IfA had committed a felony in the county of D, and B had been

accessary, before or after the fact, in the county of C, an indict-

ment could not be maintained at the common law againstB, as ac-

cessary in either county; but by the above statute he is indictable,

and shall be tried in the county where he became accessary.¹¹

USES AND TRUSTS.

27 HENRY VIII. CAP. X. A.D. 1535.(x

An act concerning uses and wills.

WHERE, by the common laws of this realm, lands, tenements,

and hereditaments be not devisable by testament, ( 2) nor ought to

be transferred from one to another, but by solemn livery and sei-

sin, matter of record , writing sufficient made bona fide, without

covin or fraud; (3) yet nevertheless divers and sundry imagina-

tions, subtle inventions and practices have been used, whereby the

hereditaments of this realm have been conveyed from one to an-

9. 3 Bac. Ábr 98-2 Hawk. P. C. 220.

10. 2 Hawk. P. C. 220. But at the

common law an appeal might have been

brought in either county. 7 Co. 2-Bul-

wer's case, 2 Hale's P. C. 163.

11. 3 Bac. Abr. 98-2 Hale's P. C. 163.

x) "Onlythe 1st, 2d, 3d, 4th, 5th, 6th,

7th, 9th and 10th seetions of this statute

are in force." Rep.of the Judges.
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ness,in

other by fraudulent feoffments, fines, recoveries and other assu-

rances craftily made to secret uses, intents and trusts ; (4) and

also by wills and testaments, sometime made by nude parole and

words, sometime by signs and tokens, and sometime by writing,

and for the most part made by such persons as be visited with sick-

their extreme agonies and pains, or at such time as they

have scantly had any good memory or remembrance ; (5) at which

times they being provoked by greedy and covetous persons lying

in wait about them, do many times dispose indiscreetly and unad-

visedly their lands and inheritances; ( 6) by reason whereof, and

by occasion of which fraudulent feoffments, fines, recoveries and

other like assurances to uses, confidences and trusts, divers and

many heirs have been unjustly at sundry times disherited, the lords

have lost their wards, marriages, reliefs, harriots , escheats , aids

pur fair fitz chivalier, & pur file marrier, (7) and scantly any

person can be certainly assured of any lands by them purchased,

nor know surely against whom they shall use their actions or ex-

ecutions, for their rights, titles and duties ; (8) also men married

have lost their tenancy by the curtesy, (9) women their dow-

ers, ( 10) manifest perjuries by trial of such secret wills and uses ,

have been committed ; ( 11 ) the king's highness hath lost the prof-

its and advantages of the lands of persons attainted , ( 12) and of

the lands craftily put in feoffments to the uses of aliens born, ( 15)

and also the profits of waste for a year and a day of lands of fel-

ons attainted; ( 14) and the lords their escheats thereof; ( 15) and

many other inconveniences have happened, and daily do increase.

among the king's subjects, to their great trouble and inquietness,

and to the utter subversion of the ancient common laws of this

realm ; ( 16) for the extirping and extinguishment of all such subtle

practised feoffments, fines, recoveries, abuses and errors heretofore

used and accustomed in this realm, to the subversion of the good

and ancient laws ofthe same, and to the intent thatthe king's high-

ness, or any other his subjects of this realm, shall not in any wise

hereafter by any means or inventions be deceived, damaged or

hurt by reason of such trusts, uses or confidences : ( 17) It may

pleasethe king's most royal majesty, that it may be enacted byhis

highness, by the assent ofthe lords spiritual and temporal, and the

commons, in this present parliament assembled, and by the author-

ity of the same in manner and form following; that is to say,

1/.

1
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"

That where any person or persons stand or be seized, orat any

time hereafter shall happen to be seized, of and in any honours,

castles, manors, lands, tenements, rents, services, reversions, re-

mainders or other hereditaments, to the use, confidence or trust of

any otherperson or persons, or ofany body politick, by reason of

any bargain, sale, feoffment, fine, recovery, covenant, contract,

agreement, will or otherwise, by any manner means whatsoever

it be; that in every such case, all and every such person and per

sons, and bodies politick, thathave orhereafter shall have any such

use, confidence or trust, in fee-simple, fee-tail, for term of life or

for years, or otherwise, or any use, confidence or trust, in remain-

der orreverter shall from henceforth stand and be seized, deemed

and adjudged in lawful seisin, estate and possession of and in the

same honours, castles, manors, lands, tenements, rents, services,

reversions, remainders and hereditaments, with their appurtenan-

ces, to all intents, constructions and purposes in the law, of and

in such like estates as they had or shall have in use, trust or con-

fidence of or in the same; ( 19) and that the estate, title, right and

possession that was in such person or persons that were, or here-

after shall be seized of any lands, tenements or hereditaments, to

the use, confidence or trust of any such person or persons, or of

any body politick, be from henceforth clearly deemed and adjudg

ed to be in him or them that have, or hereafter shall have, such

use, confidence or trust, after such quality, manner, form and con-

dition as they had before, in or to the use, confidence or trust that

was in them.

II. And be it further enacted by the authority aforesaid, That

where divers and many persons,be, or hereafter shall happen to be,

jointly seized of and in any lands, tenements, rents, reversions,

remainders or other hereditaments, to the use, confidence or trust

of any ofthem that be so jointly seized, that in every such case

that those person or persons which have or hereafter shallhave any

such use, confidence or trust in any such lands, tenements, rents,

reversions, remainders or hereditaments, shall from henceforth

have, and be deemed and adjudged to have only to him or them,

that have or hereafter shall have any such use, confidence or trust,

such estate, possession and seisin, ofand in the same lands, tene-

ments, rents, reversions, remainders, and other hereditaments, in

like nature, manner, form, condition and course, ashe or they had



USES AND TRUSTS. 407

before in the use, confidence or trust ofthe same lands, tenements

or hereditaments ; (2) saving and reserving to all and singular

persons, and bodies politick, their heirs and successors , otherthan

those person or persons which be seized, or hereafter shall be

seized, of any lands, tenements or hereditaments, to any use, con-

Hidence or trust, all such right, title, entry, interest, possession,

rents and action, as they or any ofthem had, or might have had,

before the making of this act.

III. And also saving to all and singular those persons, and to

their heirs, which be, or hereafter shall be, seized to any use, all

such former right, title, entry, interest, possession, rents , customs,

services and action, as they or any of them might have had to his

or their own proper use, in or to any manors, lands, tenements,

rents or hereditaments, whereof they be or hereafter shall be

seized to any other use, as if this present act had never been had

nor made; any thing contained in this act to the contrary not

withstanding.

IV. And where also divers persons stand and be seized ofand

in any lands, tenements or hereditaments, in fee-simple or other

wise, to the use and intent that some other person or persons shall

have and perceive yearly to them, and to his or their heirs, one

annual rent of £. li. or more or less, out of the same lands and ten-

éments, and some other person one other annual rent, to him and

his assigns for term of life or years, or for some other special time,

according to such intent and use as hath been heretofore déclared ,

limited and made thereof.

V. Be it therefore enacted by the authority aforesaid, That in

every such case the same persons their heirs and assigns, that have

such use and interest, to have and perceive any such annual rents

out of any lands, tenements or hereditaments, that they and every

of them, their heirs and assigns , be adjudged and deemed to be in

possession and seisin of the same rent, of and in such like estate as

theyhadinthe title, interest or use of the said rent or profit, and as

ifa sufficient grant, or other lawful conveyancehad been made and

executed to them, by such as were or shall be seized to the use or

intent ofany such rent to be had, made or paid, according to the

very trust and intent thereof; (2) and that all and every such per-

sonand persons as have, or hereafter shall have, any title, use and

interestin or to any such rent or profit, shall lawfully distrain for

(
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non-payment of the said rent, and in their own names make avow-

ries, or by their bailiffs or servants make conisances and justifica-

tions, ( 3) and have all other suits, entries and remedies for such

rents, as ifthe same rents had been actually and really granted to

them, with sufficient clauses of distress, re-entry or otherwise, ac-

cording to such conditions, pains, or other things limited and ap-

pointed, upon the trust and intent, for payment or surety of such

rent.

VI. Andbe it further enacted by the authority aforesaid, That

whereas divers persons have purchased, or have estate made and

conveyed ofand in divers lands, tenements and hereditaments un-

to them and to their wives, and to the heirs of the husband, or to

the husband and to the wife, and to the heirs of their two bodies

begotten, or to the heirs of one of their bodies begotten, or to the

husband and to the wife for term of their lives, or for term of life

ofthe said wife ; (2) or where any such estate or purchase ofany

lands, tenements or hereditaments, hath been or hereafter shall be

made to any husband and to his wife, in manner and form express-

ed, or to any other person or persons, and to their heirs and as-

signs, to the use and behoof ofthe said husband and wife, or to the

use of the wife, as is before rehearsed, for the jointure ofthe wife ;

(3) that then in every such case, every woman married, having

such jointure made, or hereafter to be made, shall not claim nor

have title to have any dower of the residue of the lands , tenements

or hereditaments, that at any time were her said husband's, by

whom she hath any such jointure, nor shall demand nor claim

dower, of and against them that have the lands and inheritances

of her said husband ; (4 but if she have no such jointure, then she

shall be admitted and enabled to pursue, have and demand her

dower by writ of dower, after the due course and order of the

common laws of this realm; this act or any law or provision made

to the contrary thereof notwithstanding.

VII. Provided alway, That if any such woman be lawfully ex-

pulsed or evicted from her said jointure, or from any part thereof,

without any fraud or covin, by lawful entry, action, or by discon-

tinuance ofher husband, then every such woman shall be endow.

ed of as much of the residue ofhér husband's tenements or heredit

aments, whereof she was before dowable, as the same lands and

tenements so evicted and expulsed shall amount or extend unto.
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IX. Provided also, That ifany wife have, or hereafter shall have

any manors, lands, tenements or hereditaments unto her given and

assured after marriage, for term of her life, or otherwise injoin-

ter, except the same assurance be to her made by act of parlia

ment, and the said wife after that fortune to outlive her said hus-

band, in whose time the said jointure was made or assured unto

her, that then the same wife so overliving shall and may at her

liberty, after the death of her said husband, refuse to have and

take the lands and tenements, so to her given, appointed or assur-

ed during the coverture, for term of her life, or otherwise in join

ture, except the same assurance be to her made by act of parlia-

ment, as if aforesaid, (2) and thereupon to have, ask, demand and

take her dower by writ of dower or otherwise, according to the

common law, of and in all such lands, tenements and heredita-

ments, as her husband was and stood seized of any state of inher

itance at any time during the coverture ; any thing contained in

this act to the contrary thereof notwithstanding.

X. Provided also, That this present act, or any thing herein

contained, extend or be at any time hereafter interpreted, exé

pounded or taken, to extinct, release, discharge or suspend any

statute, recognizances or other bond, by the execution of any es-

tate, ofor in any lands, tenements or hereditaments, by the au-

thority of this act to any person or persons or bodies politick;

any thing contained in this act to the contrary thereof notwith-

standing.

1 R. 3, c. 1—1 Co. f. 123-1 Leon. 14—2 Leon. 16—Lane 93. How by the com-

mon law lands ought to be transferred from one person to another, 3 Bulst. 185, 252

-Godbolt 299, pl 416. Several inconveniences ensuing by conveyance of lands to

uses and by the devising them by wills. 1 Roll. 260, 327, 385-2 Roll. 170, 335,

336-Poph. 21 , 70. Gilbert of Uses and Trusts. The possession of lands shall be

in him orthem that have the use-1 Leon. 258-2 Leon. 6, 15-3 Co. 903-1 Co. 162

-8 Co. 9-11 Co. 24-Cro. El . 46 , pl . 2-Cro Jac. 6, 401 , 453-Cro. Car. 44, 218

-1 Ander. 337-Bro. feoff. a . uses 55, 56, 58- Plow. f. 111 , 346-Moor 859, pl.

1180-Dyer f. 155 , 235 , 274, 309, 340, 349, 362, 369- Co. Inst. 237,a 272,a 287.b--

Co. Lit. 187.b Ld. Bacon's reading on this statute, Vin. Abr. V. 22, 176 to 291-1

Hale's P. C. 247. Assurance made of divers to the use ofone or some ofthem, 13

Co. 55, 56-2 Roll . 246. Saving of the right of feoffees to use, 2 Leo. 126, 127--1

Salk. 241-1 Anders. 84-2 Roll, 105, 245-7 Co. 39-Dyer f. 349-Moor 196, pl.

345-Jones 179. Land assured to the use that rent should be paid out thereofto

some other, 1 Anders. 275, 338. A woman shall not have both a jointure and dow-

er of her husband's lands, Co. pla. f. 171 , 172~Co . 1. 4 , f. 1 , &c-Dyer f. 61 , 97,

228, 248, 266, 317, 340-Co. Inst. 36.b A woman shall be endowed whose jointure

is recovered, Moor 717. Jointure after marriage may be taken or refused by the

wife, Co. 1. 3, f. 27-Moor 721.

G G
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An use, at the common law, was an equitable right which he re-

served who conveyed a legal estate to another, upon trust andcon-

fidence, that the person to whom he so conveyed it, would never-

theless suffer him to take the rents and profits of the land, and

that he would execute estates according to his directions.¹

Uses are derived from the civil law which allows of an usu-

fructory possession, distinct from the substance ofthe thing itself.

They were introduced bythe clergy, in order to avoid the statutes

of mortmain, which being considered contrary to natural justice,

by the ecclesiasticks, the subterfuge was sanctioned by the judges

of the court of chancery, who in those days were usually clergy-

men.2

It may
in general

be observed
- 1. That at common

law, an use

is alienable
. 2. That it is descendible

. 3. That it is devisable
.

4. That it is not extendible
or assets

. 5. That it is not liable to

forfeiture
, and 6. That a woman

is not dowable
ofan use.³

The design ofthe statute 27 Hen. 8, c. 10, in the text, was ut-

terly to abolish and destroy that pernicious mode of conveyances

to uses, from which inconveniences so great had resulted . The

means adopted was to make the possession fall in with the use in

the same manner as the use was limited; but the method answer-

ed not the intent ofthe legislature. This act having introduced

several sorts of conveyance quite opposite to the rules ofthe com-

mon law; for now when an use is raised, the statute gives cestui

que use the possession ; so that it is only necessary to form an use

and the possession passes.

It would as far exceed the limits of this work, as it wouldbe con-

trary to its object, to treat at large on the subject of uses and

trusts. The means ofinformation may readily be obtained by all

who are desirous ofpossessing it. *

VOUCHER TO WARRANTY.

* 3 EDWARD I, CAP. XL. A.D. 1275.

Voucher to warranty, and counter-pleading of voucher.

FORASMUCH as many people are delayed of their right by false

vouching to warranty ; it is provided, That in writs of possession

1. 1 Co. Chudleigh's case- Gil. Law

of Uses 175-5 Bạc. Abr. 338.

2. Gil. Law of Uses 9-5 Bac. Abr.

340.

3. 5 Bac. Abr. 341.

4. See Gil. Law of Uses-5 Bac. Abr.

Tit. Uses and Trusts. Ld. Bacon's read-

ing on this statute is esteemed the most

accurate and complete of all his treatises

on the law.
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first in writ ofmortdauncestor, of cosinage, of Aiel, nuper obiit, and

ofintrusion, and other like writs, whereby lands or tenements are

demanded, which ought to descend, revert, remain, or escheat by

the death of any ancestor, or otherwise , if the tenant vouch to war-

ranty, and the demandant counterpleadeth him, and will aver by

assise, or by the country, or otherwise, as the court will award,

that the tenant or his ancestor, (whose heir he is) was the first that

entered after the death ofhim, of whose seisin he demandeth ; the

averment ofthe demandant shall be received, if the tenant will a-

bide thereupon ; ( 2) and if not, he shall be further compelled to a-

nother answer, if he have not his warrantor present, that will war-

rant him freely, and incontinent enter into the warranty ; saving

unto the demandant, his exceptions against him, if he will vouch

further as he had before against the first tenant. (5) From hence-

forth, in all manner of writs of entry, which make mention of de-

grees, none shall vouch out ofthe line ; or in other writs of entry

where no mention is made of degrees, which writ shall not be

maintained, but in cases where the other writs of degrees cannot

lie, nor hold place: (4) and ina writ ofright it is provided, That

if the tenant vouch to warranty, and the demandant will counter-

plead him, and be ready to aver by the country that he that is

vouched to warranty, nor his ancestors had ever seisin of the land

or tenement demanded, nor fee or service by the hands of his ten-

ant, or his ancestors since the time ofhim, on whose seisin the de-

mandant declareth, until the time that the writ was purchased,

and the plea moved, whereby he might have infeoffed the ten-

ant or his ancestors, then let the averment ofthe demandant be

received, ifthe tenant will abide thereupon ; (5) if not, the tenant.

shall be further compelled unto another answer, ifhe be not pres-

ent that will warrant him freely, and incontinent enter in answer,

saving unto the demandant his exceptions against him, as he had

afore against the first tenant, (6) and the said exception shall have

place in a writ of mortdauncestor, and in other writs before nam-

ed, as well as in writs that concern right. (7) And ifpercase the

tenant have a deed, that compriseth warranty of another man,

which is bound in none ofthese cases, before mentioned to the

warranty of an elder degree ; his recovery, by a writ of warranty

of charters out of the king's chancery, shall be saved to him, at
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what time soever he will purchase it ; howbeit the plea shall not

be delayed therefore .

2Inst. 239-Bro. Parl. 34-Fitz. Counter Pl. de voucher 78, 81 , 82, 83, 89, 96, 98,

100, wherein writs ofentry no voucher out ofthe line shall be-Hob. 22-Fitz. Coun-

ter-plea &c. 3, 4, 5, 7 8, 9, 10, 17, 18, 20, 23, 24, 27, 29,30, 40, 41 , 42, 44, 48, 49,

$8, 59, 60, 63, 65, 85, 88, 94, 114, 126- See 20 Edw. 1 , st. , ofVouchers. Averment

ofdemandant shall be admitted whether party vouched be absent or present. And

14 Edw. 3, st. 1 , c. 18, where averment shall be received that vouchee is dead, &c.

Fitz. Execut. 122-Fitz. Gar. de charters 3, 5, 7 to 13,19 to 31.

The mischief before this statute, was, that every tenantin areal

action, was permitted to vouch any ofthe people, though neither

he, nor any of his ancestors, had any thing in the land whereof

they might have enfeoffed the tenant, or any of his ancestors , and

againthe vouchee might vouch another in like manner ; and upon ev.

erysummons ad warrantizandum, there must be nine returns, &c.

so that the delay was in a manner infinite, and all upon false vouch-

ers. 1

13 EDWARD I. STAT. I. CAP. VI. A.D. 1285.

The penalty if a tenant impleaded voucheth, and the vouchee deni-

eth his warranty.

WHEN any demandeth land against another, and the party

which is impleaded voucheth to warranty, and the warrantor deni-

eth his warranty, and the plea hangeth long between the tenantand

the warrantor ; (2 and at length, when it is tried , that the vouchee

is bound to warranty : by the law and custom ofthe realm hitherto

used, there was none other punishment assigned for the vouchee

that denieth his warranty, but only that he should warrantize, and

should be amerced, because he did not warrant before, (3) which

was prejudicial unto the demandant, because he suffered often-

times great delays by collusion between the tenant and the war-

rantor. (4) Wherefore our lord the king hath ordained, That

like as the tenant should leeset the land being in demand, in case

where he vouched, and the vouchee could discharge himself of

the warranty, in the same wise shall the warrantor leese in case

where he denieth his warranty, and it be tried against him , that he

1. 2 Inst. 240-2 Reeve E. L. 120.

+lose.
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is bounden to warranty. (5) And if an inquest be depending be-

tween the tenant and the warrantor, and the demandant will re-

quire a writ to cause thejury to come, it shall be granted him.

The penalty where the vouchee denieth his warranty, 2 Inst. 366-45Ed. 3, 16.

Avenire facias at the demandant's request, Rast. 312, 687, &c.

This statute was intended to prevent the great delay of the de-

mandant, which frequently occurred by agreement and collusion'

between the tenant and the voucher.?

* 20 EDWARD I. STAT. III. A.D. 1292.

The statute De defensionejuris.

Where a stranger coming in by a collateral title, not party to the

suit, shall be received.

WHERE one by the king's writ, doth demand any tenements a-

gainst tenant by the curtesy, in tail, in dower, or for term oflife,

or of years, and the demandant sueth so far that the lands be

in manner recovered, whereupon another, not party to the suit,

cometh in before judgment given, and saith, That he hath fee and

right in those lands, and prayeth the court, that in as much as he is

come before judgment, ready to defend his tenement, and to make

answer unto the demandant, that he may be admitted thereunto

byforce of a statute made by the king that now is, amongst other

the last statutes made at Westminster ; (2) by which statute as

well such as had no right, as they which had right, oftentimes in

the case before mentioned, falsely and in deceit of the court did

come in and pray to be received to make answer, that bytheir ad-

mission they might prolong the demandant from the judgment and

seisin ofhis land, and to cause those demandants to plead ofnew;

and so the demandants are greatly deferred in the case aforesaid

to recover their right in the king's court, by reason of such malice,

as well by mistaking of the said statute, as for any other cause

just and reasonable ; and this is used and found often before our

2. 2Inst. 365.
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justices (3) Wherefore our lord the king, for to withstand all

such malice in the aforesaid case, and intending to provide a rem-

edytherein,in his full parliament, and by his common council , hath

ordained and from henceforth commanded straitly to be observed,

thatis to wit, from the Mondaynext after the feast ofthe purification

of the virgin, the twentieth year ofhis reign, that when any before

judgment in the foresaid case, cometh in by a collateral title, and

desireth to be received, before his receipt he shall find sufficient

surety (as the court will award) to satisfy the demandant ofthe

value of the lands so to be recovered, from the day that he is re-

ceived to make answer until the time that final judgment be given

upon the petition of the demandant. (4) And if the demandant

recover his demand, the defendor shall be grievously amerced, if

he have whereof; and if he have not, he shall be imprisoned at

the king's pleasure. (5) And if he can prove his right to be as

good as he affirmed at such time as he was received, he shall go

quit.

By 13R. 2, s. 1, c. 17, a reversioner maybe received in a suit against the particu

lar tenant. Kel. 110, 160-Fitz. Receit, 76, 80, 99, 189.

RECEIPT is, when in an action between others a stranger prays

to be received, to defend his right or interest.3

By aid and voucher a third person was introduced into the ac-

tion, through the solicitude of the tenant to defend the land in dis-

pute. But ifthe tenant pursued a different course, and appeared

to defend faintly or collusively, or made default, the person

version, or remainder or any one otherwise interested might pray

to be received, and defend his freehold or inheritance.4

6

in re-

The first statute which gave receipt in any case was that of

Gloucester, 6 Edw. 1 , c. 40,5 which was succeeded by the statute

of Westminster the second and others, extending the privilege ;

but the principle upon which a person interested was allowed to

interpose in a suit that was likely to affect his interest, is to be

found in the old practice at common law. Thus if a tenant for

life, or in dower was impleaded, and neglected to vouch the rever-

sioner in fee, the reversioner might appear unvouched and enter

into the warranty.7

3.

4.3 Reeve E. L. 446.

5. That statute authorised a termor to

defend his term before judgment, where

the tenant ofthe freehold was impleaded,

by collusion to oust him of his term . 2

Inst. 323.

6. See 13 Rich . 2, st. 1, c. 17, ante p.

210.

7. 2 Inst. 321 , 344- Bract. 393.b-1

Reeve's F. L. 446-3 Reeve 151.
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Defendingtheinheritance in this way, was extremely important

to the revesioner, who upon a recovery had against such particular

tenant was driven to his writ ofright ; and to him in remainder

the privilege was of still greater consequence, as he was without

remedy, ifhe never had seisin.8

9

The statute de defensionejuris was intended to correct the a-

buses which had arisen from the liberty given, by the statute of

Westminster the second, of receiving persons before judgment, to

defend the inheritance, where actions were brought against ten-

ants bythe curtesy-in tail, in dower, for life or years, 18
10

It requires that the persons received should find such surety as

the court should think fit, to satisfy the demandant ofthe value of

the land from the day he was received till final judgment. He

was to be amerced in case the demandant recovered, and if he had

not the means of payment, he was to be committed to prison dur-

ing the king's pleasure ; yet if he could make his title tohave been,

as hestated it, at the time he was received, he was to go quit.¹
11

It was a common practice for a tenant, after the writ was

brought, to convey the estate in fee, and take back an estate for

life, so as to baffle the demandant : when a tenant under such cir-

cumstances pleaded thathe was only tenantfor life, this used to be

replied, and would oust him ofhis aid ; and if replied to prayerof

receipt, it would oust such collusive revesioner of his receipt.

Receipt was only allowed in real actions; but it was extended

beyond the actions mentioned in the statutes of Edward the first,

as to wastequem reditum reddit, and many others.

Tothe prayers of aid, voucher & receipt the demandant might

by way of counter-plea, alledge such matter as would take away

the prayer of the tenant or defendant ; and the vouchee besides

might counter-plead the warranty, and shewthat he was not bound

to warrant the land.

The common counter-plea to aid and receipt was, that the

prayee had nothing in the reversion the day of the writ purchas

ed.12.

* 14 EDWARD III. STAT. I. CAP. XVIII. A.D. 1340.

T

If the tenant will vouch to warranty a dead man, the demandant

may aver that he is dead.

ITEM, Because the demandants. in plea of land have been often

delayed, for that the tenants have vouched to warranty a dead

8. 2 Inst. 345 Co. Lit. 280, 281.

9. Seethe statute antep. 149.

10: 2 Reeve's E. L. 228.

11. 2 Reeve E. L. 228.

12. Sib. 447,
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man, against which voucher the demandants before this time might

not be received to aver that the vouchee is dead, to their great de-

lay and mischief. (2) It is accorded and established, That from

henceforth ifthe tenant vouch to warranty a dead man, and the

demandants will aver that the vouchee is dead, or that there is

none such, their averment shall be received without delay.

This statute like those which preceded it, was intended to pre-

vent the delays which prevailed from abuses in respect to vouch-

ing to warranty, at this period, when the decisions in Westmin-

ster hall seemed rather to turn on learned subtleties, than doing

substantial justice to the parties. One ofthese it seems was vouch-

ing to warranty adead man, against whichvoucher the demandant

before this time might not be received to aver that the vouchee was

dead.13

WASTE.

Waste is the committing of any spoil or destruction in houses,

lands, &c. by tenants, to the damage ofthe heir in reversion orre-

mainder.'

Magna charta contains a provision against wasteby a guardian,

declaring that he shall not take of the lands ofthe heir, but reason.

able issues, reasonable customs, and reasonable services, and that

without destruction ofhis men and his goods."

13. The learned author ofobservations

ofthe ancient statutes confesses he does

not pretend to understand the ancient

forms of pleading in real actions suffi-

ciently well to explain why such an aver-

ment could not be received at the com-

monlaw, but notices a well known story

in Westminster hall, that a party in

perfect health, who washearinghis cause,

being killed by a pleader in a plea, the

judges could not take notice that he was

alive. Obs. on the Stat. 194.

1. Bac. Abr. 455. Of these terms

waste, destruction and exile, the two first

signified the same thing : they are words

convertible; butexiliummeantsomething

of a more enormous nature ; as spoiling

the capital'messuage ; prostrating or sell.

ing houses, prostrating or extirpating

trees in an orchard or avenue, or about a

house. These, it was considered, were

calculated to render the country less eli-

gible to reside in, and had a tendency to

drive off the inhabitants ; and hence were

called exilium : yet exile is sometimes

comprehended under the general word

waste. Bract. 315-1 Reeve Hist. Eng.

Law 386 Co. Lit. 53.b

2. Sine destructione et vasto hominum

et rerum-hence it seems that the vil-

lians, who held by servile tenures, were

considered as so many negroes on asugar

plantation. Obs. on the Stat. §.
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"ferm-
The statute ofMarleberge 52 Hen. 3, c. 23,3 enacts that "

brs," during their terms, shall not make waste, sale nor exile of

house, woods and men, &c.

Bythe common law, tenant in dower, tenant bythe curtesy, and

guardians, were alone punishable for waste. The first statute that

gave remedy for waste done by lessee for life, or lessee for years,

is that of Marleberge . This statute extends not only to waste

done, but to waste suffered ; not only to that which is voluntary of

actual, but to that which is negligent or permissive.5

* 6 EDWARD I. CAP. V. A.D. 1278.(Y

Several tenants against whom an action of waste is maintainable.

It is provided also, That a man from henceforth shall have a

writ of waste in the chancery against him that holdeth by law of

England, or otherwise, for term of life, or for term of years, or a

woman in dower. (2) And he which shall be attainted of waste,

shall leese the thing that he hath wasted, and moreover, shall re-

compense thrice so much as the waste shall be taxed at.

Dyer 25-Fitz. waste 62, 117, 146- Bro. Parl. 17- Fitz. Judgment 85, 134, 255-

Fitz.damage 7, 22, 42, 52, 90, 114, 133-Co. Inst. 53,b 54,b 200,b 355.b- 1 Roll. 91 ,

97, 156- Rast. 689, &c-Savil . 42, 9 H. 3, stat. 1 , c. 4-52 H.3, c 23. Regist. 72-

2 Inst. 299. See further 13 Ed. 1 , 14& 22-20 Ed. 1, st. 2, and 11 H. 6, c. 5; a-

gainst whom action of waste is maintainable.

This act removes a doubt, which had been entertained whether

a tenant bythe curtesy was liable to an action of waste.

Neither this statute nor the statute of Marleberge doth create a-

ny new kind of waste, but merely afford new remedies : What is

waste and what not must be determined by the common law."

It is said that this is a penal statute, and shall not be taken by

équity."

He that hath an estate for his own life, or for the life of another,

by conveyance at common law, or by limitation ofuse, is a tenant

within this statute.8

3. See the statute tit. AccoUNT ante,

page 10.

4 Byfermors, orfarmers, is understood

all such as hold by lease for life or lives,

or foryears, by deed or without deed. 2

Inst. 145. It has been also held that it

shall extend to strangers. Hammond v

Webb, 10 Mod. 281 .

5. 10 Mod. 281 , Hammond v Webb.

5 Bac. Abr. 456. In respect to what

shall be considered waste, see Co. Litt. 53,

54.

) "The whole of this statute is in

force, except that part which relates to

waste in the time of wardship, which is

not applicable to this country. Report

ofthe Judges.

6. 2 Inst. 300, 301 & see Co. Lit. 53, 54.

7. Doct. & Stud. 122.

8. 2 Inst. 302.

Huh
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Action ofwaste lies against an occupant for life, because he has

the estate ofthe lessee for life, and holds for life, as the statute

imentions.
9

Wherever the common law, gave single damages against any,

this act gave treble, unless there be some special provision in the

act.10 1

As to the recovery of the place wasted, it is said that if waste

be done in divers rooms of a house, the rooms only shall bere-

covered, and not all the house ; but if waste be done in a house

sparsim throughout it, the whole house shall be recovered.11

6 EDWARD I. CAP. XIII. A.D. 1278.

No waste shall be made hanging a suitfor the land.

Iris provided also, That after such time as a plea shall be mov-

ed in the city of London by writ, the tenant shall have no powerto

make any waste or estrepement ofthe land in demand (hanging

the plea) and ifhe do, the mayor and bailiff's shall cause it to be

kept at the suit of the demandant. (2) And the same ordinance

and statute shall be observed in other cities, boroughs, and every

where throughout the realm.

Rast. pla. f. 317-14 H. 7, f. 7, 10—Dyer f. 315-5 Co. 115- Godbolt. 112pl. 134

Regist. 76-2 Inst. 327. See 13, Ed. 1, c. 14, which takes away the writ of prohibition

of waste. Seefarther 13 Ed. 1, c. 22-20 Ed. 1, st. 2, and 11 H. 6, c. 5, contain-

ingfartherprovisions respecting waste.

Awrit of estrepement against the tenant, for waste done after

the judgment, and before execution was maintainable at the com-

mon law before this statute ; and so for waste done after verdict

and before judgment.12

There are two kinds of estrepements prohibiting waste, pendente

placito (during the pendency of the suit) one original which may

be sued out of chancery, either together with the original, præcipe

by which the land is demanded, or at any time after whilst the

plea is depending, directed to the sheriff, or the party or to both;

the other is a judicial writ, to be granted by the court where the

plea is depending. The judicial writ to be issued by the court dur

ing the pendency of the suit, is given by this statute. 13

9. 6 Rep. 37.b-Deanand chapter of

Worcester.

10. 2 Inst. 305.

11. 21nst. 303.

12 Fitz. N. B. 142-2 Inst. 328....

13. 2 Inst. 328. This judicial writ was

in effect, a prohibition upon which there

might be an attachment and the parties

would come to plead- 2 Reeve E. L.

152.
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!

Ifthe tenant aliens the land whilst the suit is depending still the

demandant may have an estrepement against him and his feoffee

also. 14

Upon a writ of estrepement, grounded on this act, the sheriff

may resist them that do, or offer to do waste ; and ifhe cannot o-

therwisedo it, he may lawfully imprison them or make a warrant

to others to do it; and ifit be requisite, he may take the posse come

itatus: so odious in law is waste and destructiou. 15

* 13 EDWARD I. STAT. I. CAP. XIV. A.D. 1285 ( z

The process in an action ofwaste. A writ to enquire ofwaste.

WHEREAS for waste, done in the inheritance of any person, by

guardians, tenants in dower, tenants by the curtesie of England,

or otherwise for term of life, or years, a writ of prohibition of

waste hath been used to be granted, by which writs, many were

deceived, thinking that such as had done the waste, should not

need to answer but only for waste done after the prohibition to

them directed ; ( 2) our lord the king, to remove from henceforth

this error, hath ordained, That of all manner of waste done to the

damage of any person, there shall from henceforth be no writ of

prohibition awarded, but a writ of summons, so that he of whom

complaint is, shall answer for waste done at any time ; (3) and

if he comes not after the summons, he shall be attached , and after

the attachment he shall be distrained ; (4) and if he come not after

the distress, the sheriff'shall be commanded that in proper person

he shall take with him twelve, &c. and shall go to the place wasted,

and shall enquire ofthe waste done, and shall return an inquest,

and afterthe inquest returned, they shall pass unto judgment, like

as it is contained in the statute of Gloucester.

2 Inst. 389- Fitz. Waste, 129, 130, 131 , 134, 135, 136, 137. The process in an

action of waste, Regist. 72, &c -1 Brownl. 240-Dyer 204. A writ to enquire of

waste, 3 Cro. 18. 3 Ed. 1 c. 21. 6 Ed. 1 , st. 1 , c . 5-20 Ed 1 , st . 2, concerning

waste, Rast. 697. And see 11 H. 6, c. 5, where waste is maintainable, against a

tenant whogrants over his estate and takes the profits.

14. Same as note 13.

15. 2 Inst. 328-5 Co. 115, Foljamb's

oase.

z) "This law," it is observed " de-

serves notice, as it shews that the statutes

of the greatest consequence, at this time

were little known to the generality ofthe

ubjects. Waste had been forbidden both

by Magna Charta and 3 Ed. 1, c. 21 ,

and yet we find that these statutes either

were not known, or not considered as

binding ; for they expected to evade the

penalties of disobedience, if they had not

express notice, by a writ, to forbid the

committing of waste Obs. on the stat.

94.
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By this statute the prohibition of waste, whereon an attachment

might be had, &c. is taken away, and instead thereof, an action

called here a writ of summons, is given 16

If the defendant be returned nihil &c. so that perhaps he was

neversummoned nor any other writ served upon him, whereby he

mighthave notice, yet a writ of enquiry of waste shall be awarded

under this statute.17

13 EDWARD I CAP. XXII. A.D. 1285.

Waste maintainable by one tenant in common against another.

WHEREAS two or more do hold wood, turf-land or fishing or

other such things, in common, wherein none knoweth his several,

and some of them do waste against the minds of the other, an ac-

tion may lie by a writ of waste ; ( 2) and when it is come un-

tojudgment, the defendant shall choose either to take his part in

a place certain, by the sheriff, and by the view, oath, and assign-

ment of his neighbours sworn and tried for the same intent, or else

he shall grant to take nothing from henceforth in the same wood,

turf-land, and such other, but as his partners will take. (3) And if

he do choose to take his part in a place certain, the party wasted,

shall be assigned for his part, as it was before he committed the

waste. (4) And there is such a writ in this case, that is to say,

Cum A. & B. tenent boscum pro indiviso, B. fecit vastum, &c.

21 Ed. 3, f. 29- Fitz . waste 25, 96--2 Inst. 403-Co. Lit. 200-52 H, 3, c. 23-6

Ed. 1, c. 5- Regist. 76, and the references to the aforegoing chapters.

.By the statute of Westminster the second, 13 Ed. 1 , c. 22, the

action of waste is given to one tenant in common , or joint-ten-

ant against another ; but the statute does not extend to coparce-

ners, 18

Where there are tenants in common for life, one shall not have

trespass against the other for cutting trees, but shall have waste pro

indiviso, though they are only tenants for term of life &c. but the

one mayhave tresspass of corn cut against the other.19

18. 2 Inst. 403-Co. Lit. 200-5 Bac.16. 2 Inst. 389.

17. Ib. See farther Fitz. N. B. Abr. 468.

tit. Writ of Waste. 19. 5 Bac. Abr. 468- Bro. waste, pl. 79.
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A STATUTE OF WASTE.

* 20 EDWARD I. STAT. IL. A.D. 1292.

Tenantfor life committeth waste, he in the reversion brought an

action of waste and dieth before judgment, his heir brought an

action forthe same waste.

WILLIAM BUTLER, which is within age and in ward of our

lord the king, hath shewed unto his highness, that where Gawin

Butler his brother (whose heir he is) had impleaded one Walter

de Hapeton bythe king's writ, for waste and destruction madeby

him the said Walter in certain his lands and tenements, which the

same Walter held for term of his life, of the inheritance of the fore-

said Gawin, in Winime and Thirke; and the foresaid Gawin,

before he had obtained judgment, died, after whose death, the

foresaid William by like writ impleaded the foresaid Walter for

the waste and destruction made by him of long time. The same

Walter, before Gilbert Thornton and his companions assigned to

hear the king's pleas, came in, and said , that he ought not to an-

swer to the said William for the waste and destruction made in

the time of another, before the right of the said inheritance de-

scended unto him, and thereupon demanded judgment. (2) And

forasmuch as certain justices did not agree in giving of the said

judgment, because it seemed to some that it should not be agreea-

ble to the law, that any person should obtain advantage and re-

compense by the foresaid writ, which is a writ of trespass done to

a person certain, but only the same person to whom and in whose

time the trespass was done; (3) other justices, with the more part

of the king's council, were in the contrary opinion, alledging by

divers reasons, that the said William ought to be heard and an-

swered unto, and all other whatsoever they be, in like cases or in

like trespasses : And because like matters have remained not a-

mended, and trespasses unpunished, which was inconvenient :

II. Wherefore our lord the king, in his full parliament holden

the day after the feast ofthe purification, in the twentieth year

of his reign, by a general council hath ordained, and from hence-

forth hath commanded to be straitly observed , That every heir

(in whose ward soever he be, and as well within age as of full



422 WASTE.

age) shall have his recovery by a writ of waste in the foresaid case,

and also in other where the same writ ought to hold place ; (2) and

it shall hold place as well for waste and destruction made in lands

and tenements ofhis own inheritance, and as well in the times of

his ancestors, as at any other time that the fee and inheritance

descended unto him, and shall be answered unto therefore ; (3)

and that he shall recover the tenements wasted, and damages , as

it is ordained in the second statute of Westminster, ofdamagesto

be recovered in a writ of waste, if the tenant be convict of waste.

(4) And it is commanded by the king himself unto the same Gil-

bert Thornton and his companions, that they do proceed inthe fore-

said matter and in other like from henceforth, and judgment shall

be given according as the matter is found. (5) And likewise it is

commanded unto the justices , that they shall cause all the foresaid

things to be straitly observed before them from henceforth.

Not a statute. Maynard Ed. 2, 231- Regist. 73-2 Roll. Abr. 284, pl. 9, 825.-

See the references to the aforegoing statute.

By this statute an action of waste is maintainable for waste

done in the time of his ancestors, as well as for waste done in his

time.20

* 11 HENRY VI. CAP. V. , A.D. 1433.

The remedy where the tenant granteth over his estate, taketh the

profits, and committeth waste.

ITEM, Because that divers people in time past have let their

lands and tenements to divers persons, that is to say, some for

term of life, or of another man's life, and some for term of years,

the said tenants have oftentimes let and granted their estate which

they had in the same lands and tenements, to many persons, to

the intent that they in the reversion, that is to say, their lessors ,

their heirs, or their assigns, might not have knowledge of their

names, and after the said first tenants continually occupy the said

lands and tenements, and thereof take the profits to their proper

20. 5 Bac. Abr. 468.
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use, and in the said lands and tenements commit waste and de-

struction, to the disheritance of them inthe reversion : (2) it is or-

dained and established , That they in the reversion in such case

may have and maintain a writ of waste against the said tenants

for term of life, of another's life, or for years, and so recover a-

gainst them the place wasted, and their treble damages, for the

waste by them done, as they ought to have done for the waste

committed by them before the said grant and lease of the estate.

(3) Provided always, That this ordinance hold not place, but

where the first tenants before the lease and grant of their said es-

tates, in the manner and form abovesaid, were punishable ofwaste ;

4) and also where after the said grant and lease the said first ten-

ants of the said lands and tenements take the profits at the time

of the waste done, to their own proper use. (5) And this ordi-

nance shall extend as well to waste by such tenants done before

this ordinancé, as after.

5 Co, 77.

Where tenants for their own lives, or for the lives of others, or

for years, grant over their estates, and take the profits to their own

use, and commit waste, they in remainder may, by this statute,

maintain an action of waste against them.

The action lieth against him that taketh the profits.21

If tenant for life or years , does waste and grants over his estate,

the writ lies against him who did the waste and not against the

grantee.22

WRIT OF DECEIT.

* 2 EDWARD III. CAP. XVII. A.D. 1328.

A writ ofdeceit shall be maintainable in case ofgarnishment in

plea ofland.

ITEM, it is enacted, That a writ of deceit shall be maintaina-

ble, and hold place, as well in the case of garnishment touching

plea of land where such garnishment is given, as in case of sum-

mons in plea ofland. Dated at Northampton.

21. 2 Inst. 302-5 Bac. Abr. 469. 22. Fitz. Nat. Br. Writ of Waste.

5 Bac Abr. 469.
$
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A writ ofdeceit is founded on the common law, though no men

tion is made ofit till the reign of Edward the second. It was to

redress a person in damages for any injury he had sustained by

reason of collusive, oppressive or deceitful proceedings in judicial

matters.¹

Garnishmentwas one ofthe ways in which a defendant might

release himself from the burthen of contesting singly with the

plaintiff. It was only allowed in the action of detinue.

The practice ofdepositing deeds, in the hands of a third person

to await the performance of covenants, or the doing of some act,

upon which they were to be re-delivered to one or other ofthe par-

ties, was very ancient. It gave rise to many actions of detinue;

in which actions the defendant might plead that they were deliv-

ered by the plaintiff and one J. N. upon certain conditions, and

that he did not know whether the conditions were performed, and

therefore he prayed garnishment, as it was called, against J. N.

that is, that J. N. might be summoned to shew whether they were

performed; whereupon a scire facias would issue against J. N.

who under the name ofgarnishee, became defendant to the suit,

the first defendant being considered as out of court by the

nishment.2

gar-

1. 2 ReeveEng. Law329.

2. For further information onthe sub-

jectofgarnishment and interpleader, the

reader is referred to Mr. Reeve's history

of the English law, 3 vol. 448, &c.

7 JU 62
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STATUTE OF FRAUDS AND PERJURIES

29 Charles II. c. 3.1

AS but a part of the statute of frauds has been incorporated

into our laws, by the act of 21st March 1772, the important pro-

visions contained in the fourth and seventh sections of the English

statute being omitted, à great difference arises between the En-

glish system and our own; which ought carefully to be kept in

view, in referring to the English decisions on this subject.

Under the act of assembly, as well as the English statute, it is a

general rule, that no estate or interest in lands shall pass, but by

deed, or some instrument in writing, signed by the parties; and

that no parol proof shall be admitted, to contradict, add to, dimin-

ish or vary, from a deed or writing.2

To this rule however there are some exceptions. Thus where

fraud has been interposed , to prevent an agreement from being

put into writing, courts will relieve, notwithstanding the act, for

it will not be suffered that a law designed to prevent fraud shall

itself be made the instrument of fraud. Cases however of this

class require great nicety of discrimination . The statute must

not be repealed by construction.3

Where a parol agreement is in part executed, it shall be enforc-

ed, as if a man, on a promise of a lease to be made tohim, lays out

money on improvements , the lessor shall be compelled to execute

the lease; for being executed on the part ofthe lessee, the lessor

shall not be allowed to take advantage of his own fraud , and to ap-

propriate to himself the improvements made by another, on the

faith of his promise. But if no such expense had been incurred,

on the lessee's part, a bare promise of a lease, though accompani

ed with possession, would be within the statute offrauds.

If a parol agreement be made concerning the purchase oflands,

and the party receives the whole , or a part ofthe purchase money,

1. See the statute tit. FRAUDS, ante

page 304.

2. 1 Dal. Rep. 424.

4. Seethe cases above cited ; and also

the case of Ebert v Woods, 1 Binney

216. Several cases on this subject are

3. 1 Bac. Abr. 73-Prec. in Chan. 519, noticed, with very appropriate remarks

561-Vern. 159.
upon them, in Mr. Smith's edition ofthe

State Laws, 1 Vol. p . 391, 398.

Ixi
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equity will compel a specific performance of the whole agree-

ment.5

Where a court of chancery would compel a specific performance

of the agreement, it may be enforced in a court of law in Pennsyl-

vania. The method pursued is for the jury to give such damages

as will make it the interest of the party to conform to his contract,

to be released upon such performance and payment of costs.

A parol partition between tenants in common, made by marking

a line ofdivision on the ground, and followed by a corresponding

separate possession, is good, notwithstanding the act of frauds and

perjuries.6

A parol gift of lands, by a father to his son, and followedbythe

son's making improvements on the land , is valid. "

It has been held that an action for damages may be maintained

on an unexecuted parol contract, for the sale of lands, notwith-

standing the act of frauds and perjuries ; or on a written contract,

with an agent who has merely a parol authority.8

Where a parol sale of lands has been made, money paid, and

possession delivered, the contract is good between the parties ; but

to make it good against a bonafide purchaser, there must be clear

evidence of notice to him either actual or legal. Legal notice ex-

ists only where there is a violent presumption of actual notice.-

Undisturbed possession by the equitable owner has generally been

considered as legal notice; but it must be a clear unequivocal pos-

session. Hence, where Abought by parol from B a corner of B's

tract, paid for it, was put into possession , and had buildings erect-

ed, but at the same time had no survey of the part, or other ad-

measurement to reduce it to certainty ; and on B's own part, there

was a forge, dwelling house, grist and saw mill, and buildings for

the workmen, which with A's buildings, might strike the eye as

one establishment, the possession of A was held not to be legal no-

tice ofhis title to a purchaser at sheriff's sale, under a judgment

against B. The equity of a second purchaser will prevail over

such a title as A's, under these circumstances, particularly if A

gave no actual notice ofhis title, when he probably knew of the

judgment, execution and sale. "

5. Vern. 151 , 159, 363-2 Vern. 220.

6. Ebert v Woods, 1 Binney 216.་

7. Lee of Syder Echart, 1 Binney

378. But in every case of this kind,

there ought to be unequivocal proof of a

gift. A mere permission to reside, is

commonly followed by improvements ;

which may be equally beneficial to both

parties.

8. 1Bin. 450-If damages might in such

case be given, so as to enforce aspecific

performance, would not thatbranchofthe

statute which makes a writing necessary

inthe transfer of lands, be rendered nu-

gatory ?

9. Lessee of Billington v Welsh, 5

Binney 129. If one article to buy an es-

tate, and pay the purchase money, and

afterwards a judgment is recovered a-

gainst the vendor by a third person, who

had no notice, yet this judgment shall not

in equity affect the estate ; because from

the time of the articles, and payment of

the money the vendor was only a trustee

for the purchaser. 1 P. Wms. 278-10

Mod. 468-2 Ey. Cas. Abr. 683-2 Tide

Pr. 851.
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At the common law where writing was not necessary to the va-

lidity or proof ofa contract, courts still were cautious of permit-

ting parol evidence to vary or controul the import of a written a-

greement. There is greater reason for caution in cases falling

within the provisions of the statute, which has rendered certain

contracts remediless at law without writing. In establishing a

practical criteria for the rejection, or admission of parol evidence,

in relation to a written agreement, the judges have been called up-

on for the exercise of their soundest discretion . " The rule of

distinction commonly resorted to in those cases, turns upon the

tendency of such evidence to contradict, vary, or add to, or only

to explain and elucidate an instrument: a rule very good and in-

telligible in theory, and if not universally easy of application, yet

fully adequate to the resolution of a great majority of the cases.-—

Its application is well illustrated in the case of The king vthe in-

habitants of Laindon."1

Parol evidence has been admitted to prove that a legacy be-

queathed to Samuel was intended for William.11

Analogous to the principal on which parol evidence is admissa-

ble to explain but not to contradict or enlarge the import of a

written agreement, a distinction is taken between latent and pat-

ent ambiguities. " The technical and almost figurative concise-

ness of which places them above common apprehension.”

In legal acceptation an ambiguity is latent, when the equivocal-

ity of expression, or obscurity of intention does not arise fromthe

words themselves, but from the ambiguous or delitescent state of

extrinsic circumstances to which the words of the instrument re-

fer; and which is susceptible of explanation bythe mere develope-

ment of extraneous facts, without altering or adding to the writ-

ten language, or requiring more to be understood thereby than

will fairly comport with the ordinary or legal sense ofthe words

and phrases made use of. An ambiguity patent is where it is

produced by the uncertainty, contradictoriness or deficiency of

the language of an instrument, so that no discovery of facts, or

proof of declarations can restore the doubtful or smothered sense,

without adding ideas which the actual words will not ofthemselves

sustain. 12 In this particular the statute is declarative and cor-

roborative of the rule of the common law, which forbids in the ca-

ses within its provisions, the resort to extrinsic proof in those in-

stances wherein the ambiguity is patent; but where the ambiguity

is only latent, as in such case, the object of the collateral testimony

is onlyby a comparison of the words of the instrument, with ex-

ternal circumstances, whether consisting of facts, or declarations ,

to attach a meaning and applicability to expressions within the

10. 8 Term. Rep. 379. See Roberts

on Frauds 11. The Lee ofThomson &

ux. v White, 1 Dal. Rep. 424.

11. Powel v Biddle admr. De bonis

non, &e. of S. Mifflin, 2 Dal. Rep. 70.-

See also 2 Atk. 239, 372—2 P. Wms.

141 , and 2 Dal. Rep. 80, 133, 171, 173,

196-7, 266.

12. See Ld. Bacon's Maxims 99- Sir

T.Ray, Rep. 412- Roberts on Frauds 16.
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limits of their grammatical or legal acceptation . Thestatute seems

in no danger of violation by the admission, for these purposes, of

this species of proof.13

An example of the ambiguitas latens is that of a devise to a

person of the same name with another, without any specific de-

scription appearing upon the face of the will, to designate the real

object ofthe testator's bounty, 14

The case of Hayter v Joinville, 15 furnishes an example of the.

ambiguity patent, where the uncertainty was inherent in the term

itself, which, unless the context of the will had defined its appli-

cability, could scarcely receive explanation from any extrinsic cir-

cumstances ; and was therefore considered to be an incurable am-

biguity. 1

Where a devise to one ofthe sons of J. S. who has many sous,

no regard can be paid to any thing extraneous of the will, as the

medium of expounding the testator's intention. 16

Parol and extrinsic evidence is admissable to rebut presump-

tions, to preventfraud, to correct mistakes, and to protect against

consequences of loss or accident.17the

The act of frauds and perjuries does not prevent a declaration

of trust by parol in Pennsylvania. 18

No lease by parol will be good which imports to convey an in-

terest for more than three years from thetime ofmakingthereof.19

A lease for three years, and so from three to three years, is a

lease for six years, and so void by the statute unless it be in writ-

ing. But alease from year to year, during the pleasure ofthepar-

ties, is only a lease for one year certain, and every year after it is

a springing interest arising from the first contract, and parcel of

it; so that with a view to the time which has elapsed, or the num-

ber of years which the tenant has occupied , it is considered as an

estate for all that time, including the current year; and the lessor

may distrain and avow, as for so much rent in arrear upon one en-

tire lease. After the commencement of each new year it becomes

an entire lease certain for years past and also for the year entered

upon.20

Notwithstanding the statute declares that leases by parol for

more than three years shall have the effects of estates at will on-

ly, the construction has been that such a lease enures as a tenan-

13. See Ld . Bacon's Maxiins 99-Sir

T. Ray. Rep. 412-Roberts on Fraud 16.

14. Roberts on Fraud 16-4See 5 Rep.

68. Lord Cheyney's case, Hob . 32.

Comder v Clarke, 1 Salk. 7. Lepeor

v Brown.

15. 3 East. 172. But see Crevys v

Coleman, 1 Vez. J. N. S. 319.

16. 2 Vern. 625-Amb. 175-2 Mod.

Ca. in Law, and Ey. 122-See 2 Atk. 373

-3 Atk. 493-Plow. Com . 441 , margin

where all the authorities are collected.

1

17. See Roberts on Fraud B. 1 , c. 1.

18. Lee German v. Gabbald, 3 Binney

302.

19. And a lease of any duration would

seem to be invalid, if not in writing and

signed according to the $ 4 of the statute

(and § 1 of the act of assembly) unless it

can operate as a present demise . Rob-

erts on Fraud 241.

20. Birch v Wright, Term. Rep.

380-Roberts on Fraud 242.

1
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cyfrom year to year, and requires therefore a regular notice to de-

termine the interest as in other similar holdings.2 1

Though a lease be void under the statute, as to the ea tent ofthe

term, yet it may be regarded as having an operation to regulate

the terms ofthe substituted interest.22

A lease which would have been good by parol at the common

law would not now be good by being in writing merely.23

Surrenders of estates for life, or years were good, at common

law, ifmade by parol, unless the subject were such as could not

pass without deed, by reason of their nature and quality ; which

was the case with respect to those things which are said to lie in

grant, as all incorporealhereditaments. An advowson orrentthere-

fore could not nor can they now be surrendered without an instru-

ment sealed and delivered ; for they are incapable ofbeing passed

without it. So of remainders which are the proper subjects of the

conveyance by grant, and can only be surrendered by deed.24

But with respect to lands in possession, which at the common

law might have been surrendered by word only, without deed or

writing, the statute has created a necessity for a written docu-

ment.25

As to the effect of cancelling a deed since the statute, whether

it shall operate as a determination under a lease, the great lord

Bacon has given contradictory opinions. That which was judici-

ally delivered by him as chief baron, is, that destroying the deed

will not determine the lease. This opinion seems to be entitled

to the preference.26

The statute makes an express exception of surrenders which

take effect by operation oflaw."
y

To obtain a right understanding of this branch of the statute, it

is necessary to inquire what constitutes a surrender in law, or im-

plied surrender.

The acceptance of a new lease, to begin presently or at any

time prior to that fixed for the termination of the first leaseis a vir-

tual surrender ofthe first. 27

Upon this principle, if a lessee for twenty years, or any greater

number, takes a lease for a shorter term as ten or five years, to

take place during the continuance of the first lease, the first term

of twenty years is thereby determined ; for the acceptance ofthe

new lease imports an admission and affirmance of the lessor's

ability to make a new contract, which he could no otherwise ob-

' tain but by the surrender of the first lease.23

21. Clayton v Blakely, 8 Term. Rep.

3-Roberts on Fraud 244.

22. Doeexdim. Rigge v Bell, 5 Term.

Rep. 471 .

23. Roberts on Fraud 246.

24. ib. 247.

25. See the third section which is copi-

ed into the first section of our a ctofas-

sembly.

26. Sce 3 Bac Abr. tit. Leases, &c.

(T.) p. 463, and Mogennis v Maccul-

lough, Gilb Eg. Rep. 26- Roberts on
Fraud 252.

27. 3 Bac. Abr. 459-Gilb . Eg. Rep.

256.

28. 2 Roll. Abr. 496-Cro . El . 605.-

Hutchins v Martin- Roberts on Fraud

254.
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So ifthe second lease contain a condition, which is broken, and

in consequence the lease becomes void, before the time expressed

in the first, for its termination , has arrived, yet the first lease is ir-

revocably merged and gone, by the acceptance of the second.29

Even the acceptance of a void lease will operate a surrender of

the first lease.30 Yet ifthe lease be not intrinsically defective,

but is void from the disability of the lessor, it will not operate a

surrender of the first.31

Surrenders by implication being wholly founded on the suppos-

ed intention, may be reasonably inferred wherever the new inter-

est is inconsistent with the subsisting lease. Quando aliquis per

chartam aliquid accipit, omnia fecisse videtur sine quo res esse non

potuit. Thus it has been held that if a lessee takes a grant from

his lessor, of a rent charge out of the same land, or of common, or

even ofestovers his lease is surrendered in law. The same conse-

quence, by implication from his acts, will arise ifhe accepts a new

lease from his lessor, de vestura terræ.32 Although the consisten-

cy or inconsistency of the two interests furnishes the criterion for

judging whether a surrender is, or is not produced. Yet it must

be a necessary inconsistency in the interests that will make a sur-

render in law. Whether the acceptance of a future interest is a

surrender ofanother future interest, appears to be a moot point.33

The 14th, 15th, and 16th sections of the statute relate to the ef-

fect ofjudgments and executions. 34

By the common law a judgment has relation to the first day of

the term whereof it is entered , unless any thing appears upon the

record, that it can not have that relation. 35 J

The relation ofjudgment to the first day of the term , is taken

away as against purchasers by the statute of frauds and perjuries,

which declares that they shall take effect only from the time of

signing.

This provision, however, is confined to purchasers bonafide and

for valuable consideration , and does not apply as betweenthe par-

ties to the suit; in respect to whom the judgment still has relation

to the first day of the term. And therefore if the defendant

should die in vacation , judgment may be entered after his death,

as ofthe preceding term, whenhe was living, and it will be a good

judgment at common law, as ofthat term.36

29. 3 Bc. Abr. 461-Co. Lit. 218.b

30. Mellows v May, Cro. El . 873-

Roberts on Fraud 256.

31. Wati v Maidwell, Hulton 104.

32. 2 Roll. 495.

33. Ld. Coke says it will so operate,

(Co. Lit. 338.a) But he cites 2 Roll. Abr.

496, pl. 13, which far from supporting

him is directly contrary. The year book

mtended to be referred to is 37 H. 6, 5

DeTerm. Pach.-Sec Roberts on Fraud

261.

54. These are copied in the 24 and 3d

sections of our " Ict for prevention of

frauds andperjuries," ofcoursethe con-

struction of these branches of the statute

willbe applicable to our own act.

35. 3 Burr. 1569-3 Salk. 212-1 Wils.

39-7 Term. Rep. 21. In actions by

original the judgment seems to relate to

the essoin day, in actions by bill to the

first day in full term. See 1 Sel. 8, and

the cases there cited.

36. Ld. Ray. 695, 766, 849, 869-1

Saik. 87-2 Salk. 401-7 Mod. 89-3 P.

Wms. 399-Willes 428--6 Term. Rep.

368-7 Term. Rep. 202-1 Binney's Rep .

172, Griffith v Ogle.
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Doubts appear to have arisen whether there be a priority in res-

pect to judgments entered on the same day. According to the re-

port of a case determined in the court of common pleas of Phila-

delphia county,t it was there held that where judgments are enter-

ed on the same day, there is no priority but that judgment credi-

tors shall be paid pro rata. The reporter refers to some case said

to have been decided by judge Cox contrary, as it would seem, to

his own judgment, in conformity with some alledged decision of

the supreme court. I have not met with any such determination

of the supreme court; and consider the question fairly open to

discussion.

Any argument drawn from the words ofthis section of the act,

which are, that " the day ofthe month and year" shall be set down

would prove too much; for precisely the same words are used in

the following section, which relates to executions; yet the law un-

questionably notices fractional parts of a day in respect to execu

tions, and the sheriff is bound at his peril to execute firstthe execu-

tion first delivered. "At common law, if two writs had been of

the same teste, the sheriff was bound to execute first, that which

was first delivered. By the same reason, if two writs offieri fa-

cias, since the statute, come to the sheriff in one day, he ought to

execute that writ first which came to his hand first, for he has no

election . And in this case there is prius and a posterius in the

same day."

9937

It would appear somewhat whimsical, that the same words occur-

ringin the succeeding sections of the same act, should receive dif-

ferent constructions.

" The moment the law said judgments should bind purchasers

ONLY FROM THE TIME OF SIGNING, it followed that in case of

purchasers, the time of signing might be shewn. " 38

The most ruinous consequences would result, as to purchasers,

ifthe true time of signing might not be shewn. It never could be

imagined that a purchaser could be affected by a judgment enter-

ed subsequent to the purchase, though on the same day.

But if the hour or precise time of signing a judgment is tobe no-

ticed, as it regards a purchaser, why may it not with equal propri-

ety be noticed as it relates to a judgment creditor ?

Shall it be in the power ofa man who obtains money on the faith

of a judgment, to deprive his creditor of the security, by confess-

ingjudgments to a swarm ofother creditors afterwards onthe same

day?

The lieu of a judgment," says Judge Yates, " attaches at the

moment ofentry. Its effects are immediate, and must be known,

and ascertained when the judgment is given, and cannot depend

upon subsequent events."39

† 1 Br. Rep. 23.

37. Smallcomb v Cross & Buckinham.

1 Ld. Ray. 251-1 Salk. 320.

38.2 Burr. 967.

39. 6 Binney's Pep. 138.
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The statute requires that the day of the month, &c. shall be set

downon the paper-book, docket or record, and shall be also enter-

ed upon the margent ofthe roll ofthe record.40

The dogget, commonly called the docket or docquet, is an index,

to the judgment invented by courts, for their own ease, as well as

the security of purchasers, to avoid the trouble and inconvenience®

ofturning over the rolls at large. 41

The practice of doggeting judgments appears to have first ob-

tained in the court ofCommon Pleas, where the dockets were en-

tered on a separate roll called the docket-roll,42

In the court of King's Bench the docket was nothing more than

a note in parchment or paper, containing the names of the plaintiff

and defendant, the debt or damages recovered, with the term and

number ofthe judgment roll.43

Before the statute of4& 5 W. &M. c. 20, the judgment bound

the lands, and the docket was nothing more than an index to find

it readily. But since that statute, it is necessary in England that

the judgment should be docketed in order to bind the lands as to

purchasers and mortgagees.44

In Pennsylvania, it has been considered in the case of a judg-

ment confessed by virtue of a warrant of attorney, that an indorse-

ment madebythe prothonotary upon the declaration in the follow-

ing words and figures to wit, " Filed 25th August 1815" was a suf-

ficient entry upon the record ofthe time of signing the judgment,

within the actfor the prevention offrauds and perjuries. "45

At the common law a fieri facias, had relation to its teste and

bound the defendant's goods and chattels from that time; so that if

he had afterwards sold them even bonafide, and for a valuable con-

sideration, they were still liable to be taken in execution, into

whose hands soever they might come. *46
"
But this relation to the teste of the execution being productive

of great inconvenience to fair purchasers, was taken awaybythe

statute of frauds, which declares that they shall only bind the

goods, from the time of delivery to the sheriff, to be executed.

However, neither before nor since the statute, is the property of

the goods altered. The meaning of these words, " That no writ

of execution shall bind the property but from the delivery ofthe

writ tothe sheriff" is, that after the writ is so delivered , the de-

fendant should make an assignment of his goods, unless by a sale

in market-overt, the sheriff may take them in execution.47

40. Further provisions are superadded

in England, limiting and restraining the

operation of judgments by 4& 5 W. &

M. c. 20.

41. Gilb. C. P. 164.

42. Cro. Car. 74- Sid. 70.

43. The regulations on this subject

were made by rules ofcourt till the stat-

ute of 4 & 5 W. & M. c. 20, provided

for the making of an alphabetical dogget

by the defendants' names, ofall the judg-

ments entered in the court respectively.

44. 2 Tidd's Pr. 860- Gilb. C. P. 165.

45. Determined in the case of Hartv

Trotter, in Allegheny county. Which

decision has been acquiesced in.

46. 8 Co. 171–Cro. Eliz 174, 440 ---

Cro. Car. 149- Gilb. Exec. 13, 14-2

Vent. 218-7 Term. Rep. 21 , but see 1
Leo. 174.

47. 2 Eg. Cas. Abr. 381-1 Ld. Ray.

252.
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Thoughit be the duty of the sheriff to execute first the writ first

delivered, yet ifhe shouldlevy and sell under that lastdelivered the

sale would be valid ; and the remedy of the plaintiff in the first ex-

ecution would be against the sheriff . 48

R. delivered a writ of execution to the sheriff, under which his

officer levied the debt and made the bill of sale. Then the sher-

iff discovered a former execution in the office and returned nulla

bona. This was a false return ; for, though the other writ of exe-

cution being first delivered was material between the plaintiff in

that suit and the sheriff, and would be sufficient to charge the sher-

iff with the debt, yet it was not material between R. and the sher-

iff, for he having once sold under R's execution, was answerable

to him for the debt.49

A writ offi. fa. at the suit of F. was delivered to the sheriffon

the 25th Nov. by virtue of which one of his officers entered

and took the defendant's goods on the evening of that day. On

the 27th Nov. another officer entered the defendant's house, and

levied under an execution delivered the 23d Nov. at the suit ofG.

On the return of F's writ, he applied tothe sheriff for a bill ofsale, 50

who informed him, that G's execution being brought into the office

prior to the plaintiff's, must be first satisfied ; upon which the

plaintiff paid into the sheriff's hands the amount of G's execution,

and afterwards applied to the court to have that sum repaid to

him. But it was refused, for, the bill of sale to the plaintiff was

not a bill of sale under an execution to an innocent purchaser, but

to a person who purchased with notice of a prior claim. Though

the possession ofan innocent vendee shall not be disturbed, yet, as

to all the rest of the world, the goods are bound from the delivery

of the writ ; here G's writ was first delivered to the sheriff. 51

Not onlypersonal chattels are bound from the timefi. fa. is lodg-

ed in the hands ofthe sheriff, but alease hold estate is also affected

from that time; and if the debtor subsequent thereto makes an as-

signment ofthe lease hold estate the judgment creditor need not

being an ejectment to come at it, by setting aside the assignment,

butmayproceedat lawto sell the term ; andthe vendee will be en-

titled at law tothe possession notwithstanding such assignment.52

In the construction ofthe 22 & 23 Charles 2, c . 10, which provi-

ded for the distribution ofthe personal estates of intestates, it was

doubted, whether the husband was entitled to administer to his

48. 1 Ld. Ray. 252-1 Salk. 320-

Carth. 419- Rybot v Peckham in notes.

See 1 Wils . 44-Peake's Ca. N. P. 66.

49. Rybot v Peckham, Mich. 19 Geo.

3-1 Term. Rep. B. R. 731 , (n. a.)

50. A practice has obtained in England,

where goods are seized under afierifa-

cias, to make a bill ofsale of them tothe

plaintiff in the execution, at an apprised

value. 2 Bac. Abr. 352, Comb. 452-

Carth. 419- Ld. Raym. 251 - Salk 20,

p.4-5Mod. 376-6 Mod. 292-12 Mod.

126, and vide 2 Vent. 95.

51. Hutchinson v Johnson. East. 27,

Geo. 3-1 Term Rep. 729. Where it oc-

curs that a levy and sale is made under

the execution last delivered, would not

the court order the money arising from

the sale, to be applied in satisfaction ofthe

first; and not turn the party round to

his remedy againstthe sheriff who might

be insolvent ?"

52. Burden v Kennedy, Trin. 310. Ge

2-3 Atkyns 739.

Kxk



484 APPENDIX.

wife, as before he had been, so as not to be obliged to distribute

the personal estate amongst the kindred of the wife . The § 25 of

the statute declares that he shall not be compellable to make dis-

tribution.5 3

* 1 RICHARD II. CAP. IX. A.D. 1377.† t

Afeoffment oflands or gift ofgoods for maintenance shall be void.

An assise is maintainable against the pernor of the profits of

lands.

ITEM, Because it is complained to the king that many people

of the said realm , as well great as small, having right and true ti-

tle as wellto lands, tenements and rents, as in other personal ac-

tions, be wrongfully delayed of their right and actions, by means

that the occupiers or defendants to be maintained and sustained in

their wrong, do commonly make gifts and feoffments oftheir lands

and tenements which be in debate, and of their other goods and

chattels to lords and other great men ofthe realm, against whom

the said pursuants, for great menace that is made to them, cannot

nor dare not make their pursuits. ( 2) And also on the other part

complaint is made to the king, that oftentimes many people do

disseise other of their tenements, and anon after the disseisin

done, they make divers alienations and feoffments, sometime to

lords and great men of the realm to have maintenance, and some-

time to many persons of whose names the disseisees can have no

knowledge, to the intent to defer and delay by such frauds the said

disseisees, and the other demandants, and their heirs, of their re-

covery, to the great hinderance and oppression of the people : (5)

It is ordained and established, That from henceforth no gift or fe-

offment of lands, tenements, or goods be made by such fraud or

maintenance; (4) and if any be in such wise made they shall be

"This statute is in force, exceptsuch

parts as are altered by the statutes of 4th

ofHen. 4, c. 7-11 Ílen. 6, c . 3-4th of

Hen. 7, c. 24, and 27 Hen. 8, c. 10."

Report ofthe Judges.

This statute ought to have appeared

under title DISSEISIN, &c. but was acci-

dentally omitted.

53. The v. ofour actfor prevention offrauds and perjuries contains a similar

provision.
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J

holden for none and of no value ; ( 5 ) and the said disseisees shall

from henceforth have their recovery against the first disseisors , as

well of the lands and tenements, as oftheir double damages, with

out having regard to such alienations, so that the disseisees com-

mence their suits within the year next after the disseisin done. (6)

And it is ordained and stablished that, The same statute shall hold

place in every other action * in plea of land where such feoffments

be made by fraud or collusion , to have their recovery against the

first such feoffor. (7) And it is to wit, that this statute ought to be

understood where such feoffors take the profits.

*or

1 Co. 123-Bro. Feoffments 1 , 19-Fitz. Counter plea de voucher 3- Fitz. Re-

turn de viscount 5-Co. Lit. 369-1 H. 5, f. 4—12 H. 4, f. 21-9 Hen. 6, f. 14–22

Hen. 6, f. 16-39 Hen. 6 , f. 44—1 Ed. 4, f. 2—4 Ed. 4, f. 17—21 Hen. 6 , f. 55-Rast.

68. A disseisee may maintain an assise against the pernor ofthe profits. Altered

by4 H. 4, c. 7, which is explained by 11 H. 6, c. 3, Alteredfurther by 1 H. 7, c. 1.

~27 H. 8, c. 10—4 Hen. 4, c. 7—4 Hen. 7, c. 24.

It was a high offence at the common law, as evidently tending to

oppression, for any one to buy at an underrate, a doubtful title

known to be disputed, to the intent that the buyer might carry on

the suit; and it seems not to be material, whether such title be in

fact good or bad; or whether the seller were in possession or not,

unless the possession were lawful and uncontested.54

The statute in the text declares gifts or feoffments made by

fraud or maintenance to be void. 55

THE STATUTE OF VOUCHERS.

* 20 EDWARD L. STAT. I. A.D. 1292.†

In a plea ofland, the tenant voucheth, and the demandant counter.

pleadeth.

WHEREAS the tenant impleaded in a plea of land* heretofore

had vouched to warranty, and thereupon the demandant would a-

54. Plow. 80- Hob. 115-Moore 751,

pl. 1031-3 Bac. Abr. 525.

55. They are so as to the disseisees ;

but they are effectual between thefeoffor

and feoffee . Co. Lit. 369.a-See farther

in relation to this subject ante pages 163

and 334.

† This statute ought to have been placed under title vOỤCHING TO WARRANTY ; but

was omitted.

* Add or tenement.
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ver, that neither he that is vouched, nor any ofhis ancestors (since

the time that the ancestor of the demandant was seised) was in

possession ofthe said lands, neither in demean nor in service, (2)

ifthe party vouched were present, and would warrantise the land

freelyunto the tenant, such averment of the demandant hath not

been used to be admitted, unless the party vouched had been ab-

sent, and that by reason of a certain statute of the king's, lately

made amongst other statutes of West. 1 .

<

II. Wherefore our lord the king, considering the fraud,deceit,

and malice , and also his own damage, and disherison ofhis crown,

that in the said case hath many times happened in this court, and

daily doth, whereas some holding of the king in chief by a whole

barony, in a plea hanging before the justices ofthe bench, upon

their demand do vouch particularly, base persons, unknown and

strangers (which they will bring forth) and of whom neither they

nor their ancestors had ever any thingin the lands that they war.

ranted, nor in any other lands or tenements within this realm,

neither in demean nor in service, as hath been testified by divers

of the king's faithful subjects ; (2) so that by such cautel, fraud,

and malice the same tenants, holding by an entire barony, do de-

fraud the king ofthe amerciament that they should incur, if the

demandant should recover against them.

This statute and those of waste and de defensione juris

were designed for improving some provisions in the statute of

Westminster 1. c. 40.1 Thus the privilege given, by that statute,

to counterplead a warranty, ifthe warrantor was absent, is by this

statute extended to cases where he was present also.

Vouching to warranty had been greatly abused, bylitigious and

powerful men, who would vouch some indigent person; and, if

such vouchee entered into the warranty, there could be no counter-

pleading his title, butthe duel might be waged, and the demandant

obliged to rest the determination upon that decision : These in-

conveniences are guarded against bythis act.2

The trial oftitles to lands, and some other questions, by duel,

had been a very ancient custom amongst the Normans ; and was

introduced into England by the Conqueror.

In the reign of Henry II. this mode oftrial had become decisive,

in pleas concerning freeholds ; in writs of right ; in warranty of

land, or goods sold ; debts upon mortgage or promise ; the validity

1. See the statute ante p. 410. 2. 9 Reeve E. La 227.
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III. And likewise when such base persons have warranted, that

is to wit, every one for his portion that he ought to warrant, hemay

defend himself by the body ofhis servant, procured and hired by

them that hold baronies, and so upon one writ and one demand

there were two orthree wagers of battail, the which was ahardand

perilous example for poormenin time coming, that shall be demand-

ants against great and rich men, which will defend themselves by

the malice aforesaid : (2): (2) And the demandant cannot have his a-

verment against such warrantors, when they be vouched in form

aforesaid, because they be present, and will warrantise freely: (3)

By his common council hath ordained, and from henceforth, that

is to say, from the feast of St. Hilary, the twentieth year ofhis

reign, he hath commanded to be observed, that when the tenant

doth vouchany to warranty, and the demandant will aver in form

before rehearsed, his averment shall be admitted, whether the par-

ty vouched be absent or present, without any respect had unto his

absence or presence.

Fitz. Voucher 276. By 14 Ed. 3, s. 1 , c. 18 Averment shall be receivedthat

vouchee is dead, &c.

of charters ; the manumission of a villian ; and questions con-

cerning services.3

In these trials the demandant could not engage in the combat

himself, but must produce his champion : The defendant however

might engage, either in his own person, or by that ofanother.4

The undue advantages which this mode of trying titles afforded,

to wealthy and powerful men, may be readily imagined. The

statute recites, that servants, procured and hired for the purpose,

were produced as champions ; and that upon one demand two or

three wagers of battail occurred ; to the great peril ofthe poor

claimants ; who, doubtless, not unfrequently, were drubbed out of

their claims.

The statute in the text, by authorising the demandant to coun-

terplead the voucher, enabled him to draw the question to a trial

by the assise, or by the country, in place ofone, the result whereof

depended on brutal force. The importance therefore of the statute

of vouchers at the period it was enacted, is apparent.

3. 1 Reeve Eng. Law 83. 4. 1 ReeveE. Law 83.

FINIS



The frequent absence ofthe Compiler, inthe necessary attention to his offi-

cialduties, rendered it impossible that so close an attention tothe printing of the work

could be given as was desirable : many ofthe proof sheets did not pass through his

hands ; hence, he has to regret that a want of arrangement has occurred, and that

the typographical errors have beenmore numerousthan they would otherwise have

been.
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Judgments, Thelien of 430-1-2 Proviso, Trialby 132, 358
entered after defendant's

death 369

as in caseofnon-suit 129, 138

Punishments, Certainty of

K

Jurors must be taxable citizens
400

de circumstantibus ib.

Qualification of juror's
Quarentine

400

176

Qui tam actions 374
JURY, Surgeons not to serve on

de medietatelinguæ

337 QUO WARRANTO 380 to 388
336, 396
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LAND, Measurement of 341

LARCENY, Appeal of
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6
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byservants 342 to 345
Leases parol 428
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Record, Erasing of

414

389

Leap-year
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Mainprise

Maintenance

Mandamus, Writ of

207 Re-disseisin,
Liberarifacias, Tenure under, 243 Reference

Recovery, Common 168, 206
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- 69

Remitter 302

84ǹ Rent 236-7-8

334, 434 Replevin 175
- 384 n Rescue 86
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Marritagium, signification of

Medietate, Jury de
Mixed actions

MORTGAGE

177 Restitution of stolen goods 60

336 to 397 Return of sheriff 390

108 Rolls, Penalty for erasing 389

109, 148 S

345 to 348 Sale of distress 175-6MORTMAIN
348 to 356

Mute, Standing
Scire facias -240

331-2
on mortgages 348

to revive judgments 439

Nations, Law of
18 Sealing of deeds 223n 14
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19to 24

Negligent escape 394

Seigneur, Signification of

Servants embezzling

339 n 1

342
NISI PRIUS

357-8 SHERIFF returning issues 390.
Non-suit 128, 131-3, 397 to sign his return 392

Judgmentas in case of 129to 133

Norman conquest, Effects of
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2,3 turns 391-2

Notes issued by banks, &c. 380 to return a calendar 396
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155 Slander, costs in 119to122
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Special
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Outlawry

- · 187

13, 315

Surgery encouraged

418 Surgeons not to serve on juries

Surrenders of estates for life, & c.

how affected bystatutes

339

337

429

"
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P in deed ib.

Pais, Trial per 6, 7, 8
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Pandects
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262n

218

by bail 87

T

Parol contracts

Patent ambiguity

Peine forte & dure

demurring

evidence

Partition, Writ of

Pauper causes

Peret cui, writ of entry

PERJURY

Performance specific

Pillory

PLEAS AND PLEADINGS

425-6 Tales de circumstantibus

Tenant by the curtesy

425 Tenantsin common
217-18 Termor

427-8 Testamentary guardian

116, 133 to 137 Trespass, Costs in

-

335 UV

400

320 208 to 417

218

216

313, 314

122

331 n

151-2 TRIAL

359 to 364

byexecution " 248

396 to 404

Rule for byproviso
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365 to 372 USES AND TRUSTS
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132, 358
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derived from the civil law

Verdicts, Penalty on changing

410 Waste 9, 416to 423

389 Will, Estates at 428

Villains 4,416 n Women, Appeals by 55-6

Vicontiel writs 149 Words, Actionfor 119 to 122

Umpire
· 67 Writ of conspiracy

58

VOUCHER TO WARRANTY 410to 416 restitution ofstolen goods
· 60

counterpleading

Vouching a dead man

Use and occupation, Action for

W

410 False return of 391

415 of formedon
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238
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· *

of conjunctim feoffatis

Writs in consimili casu
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160

ib.
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ERRATA.

PAGE

3, note 8, for persecutari, read perscrutari.

14, line 3, for debt, read debtor.

18, note B, last line, for bastards, read bastardy.

27, line 9, for 1897, read 1807.

28, note 21, first line, 2d col. for laws, read lands.

42, noté 8, for demurrer, read Pleas und Pleadings.

61, to 13 Edw. 1, c. 12, prefix †.

80, 10th line from bottom , for Judge read Judges.

85, note 7, for Gil. P. read Gilb. C. P.

note 8, to 1 Vin. Sup, addpage 441.

87, note 37, for Co. read cases.

91, note 1, for antequipimas, read antiquissimas.

100, the references belonging to the statute, are placed under the notes in place

being above them.

102, thesame mistake as on page 100.

133, line 4from the bottom, for 23 H. 8, c. 15, read 11 H. 7, c. 12.

138, to 22 & 23 Charles 2, c. 9, prefix

139, to 8 & 9 Will. 3. c. 11 , prefix *.

149, for Merton, read Marlbridge.

204, first line ofCommentary, for conditionibus, read conditionalibus.

226, note 18, line 3, for or, read of.

230, line 2 from bottom, for secure, read such.

243, line 15 from bottom, for leviri, read levari.

244, line 4 frombottom, for it, read is.

248, line 4 ofCommentary, for is, read was.

256, line 2 ofCommentary, for arrears, read arrear.

line 1 of45 Eliz. c. 8, for uze, read ure.

258, line 25, for all, read ale.

262, line 14 from bottom, for in mobile, read immobile.

-, note 2, line 4, for 1130, read 1137.

note 2, line 5, for Amalphia, read Amalfi.

"2 note 3, line 1 , for fero, read foro.

263, line 6, for Feta, read Fleta.

264, above the statute 27 Ed. 1, s. 1, c. 1, insert De finibus levatis.

282, line 25, for remainder-man do, read remainder-man can do.

293, line 27, for expalit, read expulit.

296, line 3, section 2, for coveyance, read conveyances.

304 , note 20, for Bun. 369, &e. read Bur. 396—Bright v Eynou,

314, line 13 from bottom, for execution, read executors.

316, line 29, for seignerarie, read seigneurie.

317, line 24, for to sue prochien amy, read to sue byprochien amy.

320, line 13 from bottom, for is, read in.

330, line 8 from bottom, for could, read should.

332, line 2, ofnote, for restitit, read exstitit.

334, line 4 ofthe Commentary, for or sides the, read or sides to the, &c.

note 26, fill the blank with 97.

336, for shall be medietate linque, read shall be de medietate lingue.

338, note 37, line 7, col. 2, for sueing, read serving.

339, last line of note 1, for asurrexit, read assurrexerit.

343, line 2, ofthe Commentary, for heir, read their.

344, note 4, forfr. read Cr:

345, note 8, for is deemed to belaw in Lavender's, read is deemed NOTto belawin

Lavender's case.

348, line 17, for urgent, read urged J 62

356, lines 14 & 15, for were uses even solely, &c. read where uses were solely, &c.

371, line 7 from bottom, for statue, read statute.

383, line 10 of note, for to such proceedings in all the, read to suchproceedings all

the.

415, line 2, for revesioner, read reversioner.

416, line 2, ofWaste, for damage of the heir, in reversion, &c. read damage ofthe

heir, or of him'in the reversion, &c.

line 2 ofnote 13, for of, read on

note 1, read 5 Bac. &c.

529, line 6, for which would have beengood, read which would not have beengood.
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